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The Committee on Veterans’ Affairs (hereinafter, “the Com-
mittee”), to which was referred the bill (S. 2969), to enhance the
capacity of the Department of Veterans Affairs to recruit and re-
tain nurses and other critical health care professionals, and for
other purposes, having considered an amendment to the bill in the
nature of a substitute, unanimously reports favorably thereon with
an amendment, and an amendment to the title, and recommends
that the bill, as amended, do pass.

INTRODUCTION

On May 1, 2008, Chairman Akaka introduced S. 2969, the pro-
posed “Veterans’ Health Care Authorization Act of 2008.” S. 2969,
as introduced, would enhance the capacity of the Department of
Veterans Affairs (hereinafter, “VA”) to recruit and retain nurses
and other critical health care professionals.

Earlier, on October 31, 2007, Chairman Akaka introduced, by re-
quest, S. 2273, the proposed “Enhanced Opportunities for Formerly
Homeless Veterans Residing in Permanent Housing Act of 2007.”
S. 2273 would enhance services for previously homeless veterans
and for veterans at risk of becoming homeless.

On November 16, 2007, Senator Durbin introduced S. 2377, the
proposed “Veterans Health Care Quality Improvement Act.” S.
2377 would establish quality assurance mechanisms in VA medical
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facilities, and would create additional certification and licensure re-
quirements for VA physicians. S. 2377 is cosponsored by Senator
Obama.

On April 2, 2008, Chairman Akaka introduced S. 2796. S. 2796
would require VA to conduct a pilot program on the use of commu-
nity-based organizations to ensure that transitioning veterans and
t{’ledir families receive the care and benefits to which they are enti-
tled.

On April 2, 2008, Chairman Akaka introduced, by request, S.
2797. S. 2797 would authorize major medical facility projects and
major medical facility leases for VA for fiscal year 2009, among
other purposes related to facilities.

On April 2, 2008, Senator Murray introduced S. 2799, the pro-
posed “Women Veterans Health Care Improvement Act of 2008.” S.
2799 would require studies of the health care needs of women vet-
erans and of the services available to them from VA, and would re-
quire expansion of the services available to women veterans. S.
2799 is cosponsored by Senators Boxer, Brown, Casey, Clinton,
Hutchison, Johnson, Lincoln, Mikulski, Murkowski, Rockefeller,
Schumer, and Wyden.

On April 17, 2008, Chairman Akaka introduced, by request, S.
2889, the proposed “Veterans Health Care Act of 2008.” S. 2889
would allow VA to contract with community residential care pro-
grams for veterans with serious traumatic brain injuries (herein-
after, “TBI”), eliminate copayments for all hospice care, expand
continuing education benefits for physicians and dentists, and
allow the Secretary of Veterans Affairs (hereinafter, “Secretary”) to
disclose certain personal information to collect payment from third-
party health plans under certain circumstances.

On April 22, 2008, Senator Harkin introduced S. 2899, the pro-
posed “Veterans Suicide Study Act.” S. 2899 would direct VA to
conduct a study on suicides among veterans. S. 2899 is cosponsored
by Senators Feingold, Grassley, Kerry, Klobuchar, Mikulski, Mur-
ray, Obama, Stabenow, and Tester.

On April 28, 2008, Senator Clinton introduced S. 2921, the pro-
posed “Caring for Wounded Warriors Act of 2008.” S. 2921 would
create pilot programs on training, certification, and compensation
for family caregivers of veterans and members of the Armed Forces
withTBI, and on the provision of respite care to such veterans and
servicemembers by graduate students at affiliated universities. S.
2921 is cosponsored by Senator Dole.

On April 28, 2008, Chairman Akaka introduced S. 2926, the pro-
posed “Veterans Nonprofit Research and Education Corporations
Enhancement Act of 2008.” S. 2926 would authorize multi-medical
center nonprofit research corporations (hereinafter, “NPCs”), clarify
existing authorities, and strengthen VA oversight of NPCs.

On April 29, 2008, Senator Tester introduced S. 2937. S. 2937
would provide VA with permanent authority to provide health care
for participants in certain Department of Defense (DOD) chemical
and biological tests, and would expand the study of the impact of
Project Shipboard Hazard and Defense (hereinafter, “Project
SHAD”) on veterans’ health.

On May 1, 2008, Senator Bond introduced S. 2963. S. 2963
would, among other things, enhance the mental health care serv-
ices available to members of the Armed Forces and veterans, and
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enhance counseling and other benefits available to survivors of
members of the Armed Forces and veterans. S. 2963 is cosponsored
by Senators Boxer, Clinton, Collins, Dole, Domenici, Grassley,
MecCaskill, Murkowski, Obama, and Stevens.

On May 6, 2008, Chairman Akaka introduced, by request, S.
2984, the proposed “Veterans’ Benefits Enhancement Act of 2008.”
S. 2984 would extend VA authorities for certain kinds of long-term
care and care for veterans who participated in certain chemical and
biological tests conducted by DOD, extend VA authority to continue
an audit recovery program, eliminate or modify a number of report-
ing requirements, modify authorities relating to collections from
third parties for certain medical care, authorize disclosure of cer-
tain personal information in limited circumstances, increase the
threshold for major medical facility leases requiring Congressional
approval from $600,000 to $1,000,000, and provide authorities for
the operation and upkeep of the VA police force. S. 2984 would also
address a number of matters related to veterans’ benefits.

On May 8, 2008, Chairman Akaka introduced S. 3000, the pro-
posed “Native American Veterans Access Act of 2008.” S. 3000
would include Federally recognized tribal organizations in certain
programs for State veterans homes.

On June 19, 2008, Ranking Member Burr introduced S. 3167. S.
3167 would clarify the conditions under which veterans, their sur-
viving spouses, and their children may be treated as adjudicated
mentally incompetent for certain purposes.

On June 23, 2008, Ranking Member Burr introduced S. 3178. S.
3178 would authorize a dental insurance program for veterans, sur-
vivors, and dependents of veterans.

On March 11, 2008, the Committee held a hearing on care for
families of wounded veterans. Testimony was offered by: Col. Peter
Bunce (USAF, Ret.), father of Justin Bunce, a veteran of Operation
Iraqi Freedom; Robert Verbeke, father of Daniel Verbeke, a veteran
of Operation Iraqi Freedom; Jackie McMichael, wife of Michael
McMichael, a veteran of Operation Iraqi Freedom; Lynda Davis,
PhD, Deputy Assistant Secretary of the Navy for Military Per-
sonnel Policy, Department of the Navy; Kristen Day, LCSW, Chief
Consultant, Care Management and Social Work, Office of Patient
Care Services, Veterans Health Administration, Department of
Veterans Affairs; Jane Dulin, LCSW, Supervisor, Soldier Family
Management Branch, U.S. Army Wounded Warrior Program; and
Steven Sayers, PhD, Clinical Psychologist, Philadelphia VA Med-
ical Center and Assistant Professor of Psychology in Psychiatry and
Medicine, University of Pennsylvania School of Medicine.

On April 9, 2008, the Committee held an oversight hearing on
personnel issues within VA. Testimony was offered by: Marisa W.
Palkuti, MEd, Director, Healthcare Retention and Recruitment Of-
fice, Veterans Health Administration, Department of Veterans Af-
fairs; Sheila M. Cullen, Director, San Francisco VA Medical Center;
Steven P. Kleinglass, Director, Minneapolis VA Medical Center;
Marjorie Kanof, MD, Managing Director, Health Care, Government
Accountability Office; John A. McDonald, MD, PhD, Vice President
for Health Sciences and Dean, University of Nevada School of Med-
icine, on behalf of the Association of American Medical Colleges;
Valerie O'Meara, NP, VA Puget Sound Health Care System, Profes-
sional Vice President, American Federation of Government Employ-
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ees Local 3197; Randy Phelps, PhD, Deputy Executive Director,
American Psychological Association Practice Directorate; and Jen-
nifer L. Strauss, PhD, Health Scientist, Center for Health Services
Research in Primary Care, Durham VA Medical Center, and Assist-
ant Professor, Department of Psychiatry and Behavioral Sciences,
Duke University Medical Center, on behalf of the Friends of VA
Medical Care and Health Research.

On May 21, 2008, the Committee held a hearing on pending
health care legislation. Testimony was offered by: Gerald M. Cross,
MD, Principal Deputy Under Secretary for Health, Department of
Veterans Affairs; accompanied by Walter Hall, Assistant General
Counsel; and Kathryn Enchelmayer, Director, Quality Standards,
Office of Quality and Performance, Veterans Health Administra-
tion; Carl Blake, National Legislative Director, Paralyzed Veterans
of America; Joseph L. Wilson, Assistant Director for Health Policy,
Veterans Affairs and Rehabilitation Commission, The American Le-
gion; Joy J. Ilem, Assistant National Legislative Director, Disabled
American Veterans; Chris Needham, Senior Legislative Associate,
National Legislative Service, Veterans of Foreign Wars; Stan Luke,
PhD, Vice President for Programs, Helping Hands Hawaii; J. David
Cox, RN, National Secretary-Treasurer, American Federation of
Government Employees; Cecilia McVey, MHA, RN, Former Presi-
dent, Nurses Organization of Veterans Affairs; Donna Lee
McCartney, Chair, National Association of Veterans’ Research and
Education Foundations; Thomas Berger, PhD, Chair, National
PTSD and Substance Abuse Committee, Vietnam Veterans of
America; and Sally Satel, MD, Resident Scholar, American Enter-
prise Institute.

COMMITTEE MEETING

After carefully reviewing the testimony from the foregoing hear-
ings, the Committee met in open session on June 26, 2008, to con-
sider, among other legislation, an amended version of S. 2969, con-
sisting of provisions from S. 2969 as introduced, from other legisla-
tion noted above, and several freestanding provisions. The Com-
mittee voted unanimously to report favorably S. 2969, as amended.

SUMMARY OF S. 2969 AS REPORTED

S. 2969, as reported, (hereinafter, “the Committee bill”) would
amend the title of the original bill, and would make numerous en-
hancements and expansions to VA health care and services.

TITLE I—DEPARTMENT PERSONNEL MATTERS

Section 101 would authorize VA to extend title 38, United States
Code (U.S.C.), employment status to certain employees; amend sal-
ary authorities for certain VA positions; amend the statute gov-
erning certain work schedules; amend the statute governing trans-
parency and conduct of locality pay surveys; and enhance other au-
thorities to improve recruitment and retention of medical profes-
sionals.

Section 102 would impose limitations on overtime duty and
would amend the statutes governing weekend duty and alternative
work schedules for nurses.
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Section 103 would reauthorize and expand certain educational
assistance programs to improve recruitment and retention.

Section 104 would establish standards for appointment and prac-
tice of physicians in VA medical facilities.

TITLE II—HEALTH CARE MATTERS

Section 201 would repeal the sunset provision on the inclusion of
non-institutional extended care services in the definition of medical
services.

Section 202 would extend the authorities of nursing home care,
research corporations, and recovery audits.

Section 203 would provide permanent authority for the provision
of hospital care, medical services, and nursing home care to vet-
erans who participated in certain chemical and biological testing
conducted by DOD.

Section 204 would repeal the annual reporting requirements on
nurse pay and long-term planning.

Section 205 would amend the annual Gulf War research report
by changing the report due date.

Section 206 would mandate that payment by VA on behalf of a
covered beneficiary for the Civilian Health and Medical Program of
VA (hereinafter, “CHAMPVA”) medical care shall constitute pay-
ment and eliminate any liability on the part of the beneficiary for
that care.

Section 207 would modify authorities relating to collections from
third parties for medical care, including care provided to children
of Vietnam veterans born with spina bifida or birth defects.

Section 208 would authorize VA to make disclosures from certain
medical records under limited circumstances.

Section 209 would require the disclosure to the Secretary of
health plan contract information and social security numbers of
certain veterans receiving care from VA.

Section 210 would require the designation of a National Quality
Assurance Officer, and a Quality Assurance Officer for each VA fa-
cility.

Section 211 would require a report on Department health care
quality assurance.

Section 212 would require VA to establish a pilot program on
training and certification for family caregivers and personal care
attendants for veterans of the Armed Forces with TBI.

Section 213 would require VA to establish a pilot program on the
provision of respite care to members of the Armed Forces and vet-
erans with TBI by students in graduate programs of education re-
lated to mental health or rehabilitation.

Section 214 would require VA to establish a pilot program on the
use of community-based organizations to ensure that transitioning
veterans and their families receive the care and benefits they need.

Section 215 would authorize VA to contract with appropriate en-
tities for specialized residential care and rehabilitation for certain
Operation Iraqi Freedom or Operation Enduring Freedom (herein-
after, “OIF/OEF”) veterans with TBI.

Section 216 would exempt veterans receiving hospice care from
copayment requirements.
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Section 217 would repeal the limitation on the authority of the
Secretary to conduct a widespread human immunodeficiency virus
(hereinafter, “HIV”) testing program.

Section 218 would authorize VA to disclose medical records to a
third party for collection of charges for care or services provided for
a non-service-connected disability.

Section 219 would require VA to establish an expanded study on
the health impact of Project SHAD.

Section 220 would require VA to provide care and services to cer-
tain individuals in non-Department facilities under limited cir-
cumstances.

Section 221 would authorize tribal organizations to access the
construction grants and per diem payments provided under the
State Veterans Home Program in the same manner as other eligi-
ble entities.

Section 222 would authorize the extension of the pilot program
on improvement of caregiver assistance services through fiscal year
20009.

Section 223 would require VA to establish a pilot program on the
provision of dental insurance plans to veterans, survivors, and de-
pendents of veterans.

TITLE III—WOMEN VETERANS HEALTH CARE

Section 301 would require VA to report on the barriers to women
veterans’ access to VA health care.

Section 302 would require VA to develop a plan to improve the
provision of health care services to women veterans.

Section 303 would require an independent study on the health
consequences of service in OIF/OEF for women veterans.

Section 304 would require VA to implement a program of train-
ing and certification for VA mental health care providers on care
for veterans suffering from military sexual trauma.

Section 305 would require VA to establish a pilot program on
counseling in retreat settings for women veterans newly separated
from service in the Armed Forces.

Section 306 would require a report on full-time women veterans’
program managers at VA medical centers.

Section 307 would require the Advisory Committees on Women
Veterans and Minority Veterans to include women veterans re-
cently separated from service in the Armed Forces.

Section 308 would require VA to establish a pilot program on
child care for certain veterans receiving health care from VA.

TITLE IV/—MENTAL HEALTH CARE

Section 401 would establish eligibility for members of the Armed
Forces who served in OIF/OEF for readjustment counseling and re-
lated mental health services through the Readjustment Counseling
Service of the Veterans Health Administration.

Section 402 would restore the authority of the Readjustment
Counseling Service to provide referral and other assistance to
former members of the Armed Forces not otherwise authorized for
counseling.

Section 403 would require VA to conduct a study on suicides
among veterans since January 1, 1997, and report to Congress on
the findings.
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Section 404 would require VA to transfer $5,000,000 to the Sec-
retary of Health and Human Services for the Graduate Psychology
Education program.

TITLE V—HOMELESS VETERANS

Section 501 would authorize VA to establish a pilot program to
make grants to public and nonprofit organizations that coordinate
the provision of supportive services to formerly homeless veterans
residing on certain military property.

Section 502 would authorize VA to establish a pilot program to
make grants to public and nonprofit organizations that coordinate
the provision of supportive services to formerly homeless veterans
residing in permanent housing.

Section 503 would authorize VA to establish a pilot program to
make grants to public and nonprofit organizations that provide out-
reach to inform low-income and elderly veterans who reside in
rural areas about pension benefits.

Section 504 would authorize VA to establish a pilot program on
financial support of entities that provide transportation assistance,
childcare assistance, and clothing assistance to veterans entitled to
certain rehabilitation services.

Section 505 would require assessments of the pilot programs au-
thorized by sections 501 through 504.

Section 506 would increase the authorization for the Homeless
Grant and Per Diem (GPD) Program from $130,000,000 to
$200,000,000.

TITLE VI—NONPROFIT RESEARCH AND EDUCATION CORPORATIONS

Section 601 would authorize multi-medical center NPCs, expand
existing corporations to multi-medical center research corporations,
amend authorities on the applicability of state law, clarify the sta-
tus of corporations, and reinstate the requirement of 501(c)(3) sta-
tus of corporations.

Section 602 would clarify the purpose of NPCs.

Section 603 would amend the requirements for VA and non-VA
Board Members.

Section 604 would amend and clarify the provision on general
powers of corporations.

Section 605 would redesignate section 7364A of title 38, U.S.C.,
as section 7365.

Section 606 would amend the provision on reporting by adding
additional information to be reported on; amend the provision re-
lated to the confirmation of application of conflict of interest regu-
lations to include appropriate corporation positions; and authorize
establishment of an appropriate payee reporting threshold.

Section 607 would repeal the provision that sunsets the authority
for corporations after December 31, 2008.

TITLE VII—CONSTRUCTION

Section 701 would authorize funds for fiscal year 2009 major
medical facility projects.

Section 702 would extend the authorization for major medical fa-
cility construction projects previously authorized.
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Section 703 would authorize funds for fiscal year 2009 major
medical facility leases.

Section 704 would authorize the appropriation of $1,902,014,000
for the projects authorized by sections 701 through 703.

Section 705 would increase the threshold for major medical facil-
ity leases requiring congressional approval from $600,000 to
$1,000,000.

Section 706 would approve the conveyance of certain non-federal
land by the city of Aurora, CO, to the Secretary for construction of
a VA medical facility.

TITLE VIII—MISCELLANEOUS PROVISIONS

Section 801 would expand the authority for VA police officers.

Section 802 would provide a uniform allowance for VA police offi-
cers.

Section 803 would clarify the conditions under which veterans,
their surviving spouses, and their children may be treated as adju-
dicated mentally incompetent for certain purposes.

BACKGROUND AND DISCUSSION
TITLE I—DEPARTMENT PERSONNEL MATTERS

Title I of the Committee bill contains a variety of provisions that
are designed to help ensure that VA has the workforce necessary
to serve America’s veterans most effectively.

Health care providers are the backbone of the VA system. Yet
today, it is clear, based on information received by the Committee
during its April 9, 2008, oversight hearing on the Veterans Health
Administration (hereinafter, “VHA”) personnel issues, entitled
“Making VA the Work Place of Choice for Health Care Profes-
sionals,” and from myriad other sources, that VA faces a looming
shortage of health care personnel and that this situation will only
worsen in the coming years without focused effort to improve VA’s
ability to attract and retain needed employees. A recent report by
the Partnership for Public Service, titled Where the Jobs Are: Mis-
sion Critical Opportunities for America (2nd edition, 2007), gave
the VHA poor marks for pay and benefits, and for family support.
VHA also rated poorly among younger employees. To be the health
care employer of choice, VA must be able to offer competitive sala-
ries, work schedules, and benefits.

In recent years, VA has faced changing demands for health care
and for increasing competition for health care professionals. The
Bureau of Labor Statistics showed an 18.4 percent increase in em-
ployment in the health care industry in 2006, and noted that em-
ployment rose significantly in hospitals, ambulatory health care
settings, and nursing and residential care. With an aging veteran
population, and a shift towards non-institutional care, VA has in-
creased hiring of home health aides and nurses significantly. The
return of servicemembers from the conflicts in Iraq and Afghani-
stan has brought new demands for specialized mental health, trau-
ma, rehabilitation, and other care.

Health care professionals employed by VA are hired under a va-
riety of authorities—the regular, government-wide, personnel hir-
ing authorities in title 5, United States Code (U.S.C.); the VA-spe-
cific personnel authority in title 38, U.S.C., and a hybrid employ-
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ment system that relies on features of both title 5 and title 38 au-
thorities. The employment of persons in occupations—physicians,
dentists, podiatrists, chiropractors, optometrists, registered nurses,
physician assistants, and expanded-function dental auxiliaries—
listed in section 7401(1) of title 38, U.S.C., is governed entirely by
the title 38 system. Other occupations, listed in section 7401(3), are
referred to as hybrid employees.

The title 38 appointment system, established shortly after World
War II, was designed to be more flexible than the title 5 system.
It provides an employment process and compensation policies and
practices that are helpful to VA in effectively recruiting and retain-
ing health care providers. For example, under title 38, prospective
hires are not required to go through the competition and ranking
process to establish eligibility for employment, as is required under
title 5.

Beginning in 1983, with the passage of the “Veterans Health
Care Amendments of 1983,” Public Law 98-160, Congress author-
ized VA to hire, advance, and pay certain health care providers
under title 38, while leaving those personnel under the title 5 per-
sonnel system for other purposes. The appointment of individuals
to these so-called “hybrid” occupations is governed by title 38, while
pay and grievances are governed by title 5. Hybrid employees are
also eligible for additional premium pay, if the Secretary deter-
mines it necessary for the purposes of recruitment and retention.

Public Law 98-160 authorized VA to appoint and advance li-
censed practical/vocational nurses (LPNs/LVNs), physical thera-
pists, and respiratory therapists under the hybrid system. Addi-
tional occupations were included in 2003, under Public Law 108—
170, in 2004, under Public Law 108-422, and in 2006, under Public
Law 109-461.

VA has indicated that this title 38 hybrid employment system
permits the Department to proactively respond to recruitment and
retention issues and reduces the costs associated with these issues.

Sec. 101. Enhancement of authorities for retention of medical profes-
sionals.

Section 101 of the Committee bill, which is derived from S. 2969,
as introduced, contains a number of provisions that would amend
a variety of specific personnel authorities in title 38, United States
Code, so as to give the Secretary additional tools to retain health
care personnel.

Subsec. 101(a)—Secretarial authority to extend title 38 status to ad-
ditional positions.

Background. The unique features of the title 5, title 38, and title
38 hybrid personnel systems have resulted in uneven conditions of
employment for some employees working in the same occupational
series and occupational groups. For example, corrective therapy As-
sistants, hired under title 5, provide services under the same occu-
pational series as occupational therapy assistants and physical
therapy assistants, hired as title 38 hybrids. All three work in the
same organizational units providing rehabilitation therapy, but are
hired and employed under different conditions.

In addition, testimony submitted by VA for the record of the May
21, 2008, Committee hearing, stated that nurse assistants, in par-
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ticular, are a high priority position that has proven difficult to fill.
Furthermore, turnover of nurse assistants is fairly high.

Committee Bill. Subsection (a)(1) of section 101 of the Committee
bill would amend section 7401(3) of title 38, so as to give the Sec-
retary of VA the authority to apply the title 38 hybrid employment
system to additional health care occupations when such action is
deemed necessary to meet recruitment or retention needs. The Sec-
retary would be required to notify the House and Senate Commit-
tees on Veterans’ Affairs and the Office of Management and Budget
(OMB) 45 days prior to implementing a decision to convert an occu-
pation to the hybrid system. Prior to Congressional and OMB noti-
fication, VA would be required to notify labor organizations rep-
resenting VHA employees in occupations being considered for inclu-
sion, in order to seek their comments.

In testimony submitted for the record of the Committee’s May 21,
2008, hearing, VA indicated that it supports the provisions of this
subsection as this change would give the Secretary the ability to
react quickly, through the title 38 hiring process, to bring on addi-
tional employees.

Subsection (a)(2) of section 101 of the Committee bill would fur-
ther amend section 7401(3) by adding nurse assistants to the list
of occupations eligible for appointment under title 38. By bringing
this position under the title 38 hiring process, VA will have the
ability to expedite hiring to fill nurse assistant positions.

In accordance with the original purpose for a separate title 38
hiring system, it is the Committee’s intent that VA continue to
have the ability to expedite the hiring of certain health care per-
sonnel. The Committee is aware that, as presently implemented,
the hiring process under title 38 has not proven as expeditious as
intended and that concerns have been raised that adding additional
professions to the list of hybrid positions could overburden the title
38 hybrid employment system. It is the Committee’s belief, how-
ever, that VA has the capacity, resources, and responsibility to re-
solve the obstacles to expedited hiring under title 38.

In testimony submitted for the Committee’s May 21, 2008, hear-
ing, VA indicated that it supports the provisions of subsection (a)(2)
of this section of the Committee bill. VA cited data showing turn-
over rates of 10.5 percent for 2006 and 11.1 percent for 2007, which
illustrate the great difficulty VA experiences in retaining nurse as-
sistants.

Subsec. 101(b) and (c)—Probationary periods for registered nurses,
and prohibition on temporary part-time registered nurse ap-
pointments in excess of 4,180 hours.

Subsections (b) and (c) of section 101 of the Committee bill are
addressed below together, as they are dependent upon each other,
and address similar issues.

Subsection (b) would modify the terms of the probationary period
that registered nurses must serve upon employment by VA, and
subsection (c) would limit the extent of a temporary appointment
of part-time registered nurses.

Background. Subsection 7403(b) of title 38, U.S.C., provides that
appointments of health care providers under that section shall be
for a probationary period of two years. The probationary period
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serves to ensure an appropriate time of observation and vetting be-
fore an employee becomes permanent.

Currently, part-time RNs are employed by VA on a temporary
basis under section 7405 of title 38. As temporary employees, they
are not eligible for the same job protection and grievance rights as
employees appointed under section 7403 who have completed the
probationary periods. Further, when an employee transitions from
full to part-time, they are considered employees under section 7405,
with commensurate loss of rights and protections. Valerie O’Meara,
NP, representing the American Federation of Government Employ-
ees, testified before the Committee on April 9, 2008, about her ex-
perience switching from full- to part-time status to raise a family.
She explained that she lost her grievance and arbitration rights,
and was not permitted to contest Reductions-In-Force decisions.
Further, she described the cases of older nurses who have worked
a decade or more for the VA who switch to part-time because of the
stress of their job or to care for their aging parents. The Committee
believes VA would benefit from retaining the expertise of these reg-
istered nurses, even on a part-time basis.

VA has been challenged to fill RN positions due to rising demand
for these professionals. In testimony submitted for the record of the
Committee’s April 9, 2007, hearing, Ann Converso, RN, President
of United American Nurses, AFL-CIO, stated that “[t]here exists a
health care crisis in our country regarding the shortage of reg-
istered nurses * * * As nurses leave the VA system, new nurses
are not joining the VA at comparable rates, and patient load is in-
creasing.” According to the testimony of Sheila M. Cullen, Director,
San Francisco VA Medical Center, at that same hearing, more than
29 percent of the employees at the San Francisco VA Medical Cen-
ter are eligible to retire.

Committee Bill. Subsections (b) and (c) of section 101 of the Com-
mittee bill would clarify the terms of a probationary period under
section 7403 of title 38, U.S.C., and address the inequity faced by
part-time nurses under section 7405 of title 38.

Subsection (b) would amend section 7403(b) by adding two new
paragraphs. New paragraph (2) would mandate that an appoint-
ment of a registered nurse under the section, whether on a full- or
part-time basis, shall be for a probationary period of a length con-
sidered appropriate by VA but in any event no more than 4,180
hours. The intent of this provision is to establish a maximum dura-
tion of the probationary period that can be applied equitably to
both full- and part-time appointments. Further, it provides the Sec-
retary with additional authority to reduce the duration of the pro-
bationary period.

New paragraph (3) would mandate that an appointment on a
part-time basis under section 7403 of a health care professional
who has previously served on a full-time basis shall be without a
probationary period. This provision would clarify that no registered
nurse (RN), who has already served a probationary period, would
be required to serve a probationary period upon switching from a
full-time to a part-time appointment. The Committee sees no utility
in requiring an RN who has served a probationary period on a full-
time basis to serve an additional probationary period.

Subsection (c) of section 101 would amend section 7405 of title
38, to add a new subsection (g). The proposed new subsection
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would specify that the appointment of an RN on a temporary part-
time basis under section 7405 would be for a probationary period,
as defined under section 7403(b), as would be amended by sub-
section (b) of section 101 of the Committee bill. Upon completion
of the probationary period, the appointment would no longer be
considered temporary, and would instead be considered an appoint-
ment under 7403(a). Pursuant to this change, and the completion
of the probationary period, all temporary part-time appointments of
RNs would be considered permanent.

It is the Committee’s intent that the amendments to sections
7403 and 7405 will eliminate disincentives to part-time employ-
ment of RNs in VA. Many RNs, after serving a full career in VA,
or in response to family concerns, are faced with the decision to ei-
ther retire from VA or transition to part-time service. Informed by
the testimony presented at the Committee hearings on April 9,
2008, and May 21, 2008, the Committee believes VA would benefit
from the service that these registered nurses would provide on a
part-time basis. Further, increased use of part-time registered
nurses will help VA fully staff facilities and better meet the rising
demand for health care services.

It is not the intent of the Committee bill to prevent or limit the
hiring of part-time nurses beyond the probationary period. Rather,
the Committee intends that upon completion of such period, the ap-
pointment be considered permanent, with all accompanying bene-
fits and privileges.

Carl Blake, National Legislative Director, Paralyzed Veterans of
America, in testimony before the Committee on May 21, 2008,
voiced support for the provision to eliminate the probationary pe-
riod for RNs who transition from full-time to part-time.

Subsec. 101(d)—Waiver of offset from pay for certain reemployed
annuitants.

Subsection (d) of section 101 of the Committee bill would author-
ize XA to waive salary offsets for retirees who are reemployed in
VHA.

Background. Under current law, the salary of a VHA employee
rehired after retirement from the Federal government is reduced
according to the amount of their annuity under a government re-
tirement system. The reduction is required by sections 8344 and
8468 of title 5, U.S.C., which deal with annuity payments upon re-
employment.

VHA faces a growing wave of retirements at all levels of adminis-
tration and health care providers. According to VA, at the end of
2006, 56 percent of medical center directors were eligible for retire-
ment, and by 2013 over 90 percent of these key personnel will be
eligible for retirement. Many of the likely successors for the direc-
tor positions, current Associate Directors, are also retirement eligi-
ble. VA projects that by 2013, 95,019 VHA employees will be eligi-
ble to retire, including 97 percent of current senior executives, 81
percent of facility Chiefs of Staff, and 91 percent of nurse execu-
tives. This rate of retirement eligibility is unprecedented, and the
sudden loss of the experience and expertise of these employees
would seriously limit VA’s ability to deliver care.

Because reemployed annuitants receive only that portion of their
salary that is above their annuity payment, there is little incentive
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under the current employment system to return to VA employment.
Annuitants who wish to continue working are able to receive full
pay from a non-government employer, in addition to their annuity,
something they can not do at VA.

In testimony before the Committee on May 21, 2008, Cecilia
McVey, MHA, RN, former President of the Nurses Organization of
Veterans Affairs, said that “During this time of a critical nursing
shortage, it is more important than ever to keep these valuable re-
sources to provide the best care to veterans.”

Rehiring annuitants addresses issues arising from the high num-
ber of retirements facing VA. Increased employment of annuitants
would potentially limit costs by reducing the use of expensive con-
tract agreements. Retaining experienced professionals while young-
er employees develop their capabilities would also ensure the trans-
fer of valuable institutional knowledge from one generation of lead-
ers to another within VA.

A program which allows the Government Accountability Office to
temporarily hire retirees, without a salary offset, for the purposes
of training, education, and mentoring, has proven successful.

Committee Bill. Subsection (d) of section 101 of the Committee
bill would amend section 7405 of title 38 so as to add a new sub-
section (g) which would authorize the Secretary to waive sections
8344 and 8468 of title 5, U.S.C., on a case-by-case basis when re-
employing an annuitant on a temporary basis. This section would
further require that an annuitant to whom a waiver under the pro-
posed new section (g) is granted be subject to the provisions of
chapter 71 of title 5, relating to the protection of government em-
ployees from discrimination and retaliation.

By authorizing the Secretary to waive these two sections of title
5, the Committee intends to encourage retirees to return to work
at VHA. At present, many VA employees go on to work outside of
VA after retiring from VA, with some even returning to work at VA
on a contract basis. By eliminating the salary offset, it is the Com-
mittee’s hope that there will be a significant pay incentive that will
encourage annuitants to return to VA, rather than seeking employ-
ment elsewhere.

Subsec. 101(e)—Rate of basic pay for appointees to the Office of the
Under Secretary for Health set to rate of basic pay for senior
executive service positions.

Subsection (e) of section 101 of the Committee bill would amend
section 7404(a) of title 38, U.S.C., to set the rate of basic pay for
appointees to the Office of the Under Secretary for Health.

Background. Under current law, non-physician and non-dentist
appointees under section 7306 of title 38, which relates to the com-
position of VA’s Office of Under Secretary for Health, including the
Director of Pharmacy Benefits Management Strategic Health
Group, the Director of Dietetics, the Director of Podiatry, and the
Director of Optometry, among others, serve in executive level posi-
tions that are equivalent in scope and responsibility to positions in
the Senior Executive Service (SES), which includes senior man-
agers and administrators in the VA Central Office, among others.
The pay level for section 7306 appointees is adjusted each year by
Executive Order, as authorized by chapter 53 of title 5, and is
capped, by subsection 7404(d) of title 38, U.S.C., at the pay rate for
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Level V of the Executive Schedule, currently just over $139,600 in-
cluding locality pay. VA employees in the SES, on the other hand,
can receive pay up to Level II of the Executive Schedule, currently
$172,200.

According to VA, the disparity between pay levels for SES and
non-SES employees serving in similar capacities has led to difficul-
ties in recruiting and retaining non-SES executive level managers.
Executives in these positions provide valuable input to the Under
Secretary for Health (USH), and manage significant elements of
VHA.

Committee Bill. Subsection (e) of section 101 of the Committee
bill would amend section 7404(a) of title 38 so as to add a para-
graph that would mandate that pay for certain appointees to the
Office of the Under Secretary for Health be set according to the
SES. This change would be effective on the first day of the first pay
period beginning the day after 180 days after the date of enactment
of this legislation.

This change would effectively establish that, for the purposes of
basic pay, all senior executives in the Office of the Under Secretary
for Health would receive pay based on Level II of the Executive
Schedule. By implementing a uniform pay scale for all senior ex-
ecutives in that office, the Committee believes VA will be better
able to recruit and retain highly qualified individuals.

This provision was developed in close cooperation with VA, and
VA indicated its support for this subsection in testimony submitted
for the record of the Committee’s May 21, 2008, hearing.

In testimony before the Committee on May 21, 2008, Thomas
Berger, PhD, Chair of the National PTSD and Substance Abuse
Committee, Vietnam Veterans of America (VVA), expressed VVA’s
support for additional pay “to enhance recruitment and retention
of top professionals to run the VA health care system.”

Subsec. 101(f)—Comparability pay program for appointees to the
Office of the Under Secretary for Health.

Background. VA is challenged match the compensation offered by
non-Federal employers to senior executives. The past decade has
seen significant changes in VA health care. In order to maintain
its position as a premier health care provider, VHA will require a
corps of dedicated, skilled, and experienced senior executives to
carry out the responsibilities involved in delivering care to vet-
erans. The Committee believes that VA must deal with pay inequi-
ties proactively.

Committee Bill. Subsection (f) of section 101 of the Committee
bill would amend section 7410 of title 38, relating to additional pay
authorities for VHA employees, so as to authorize VHA to pay
“comparability pay” of not more than $100,000 per employee to
non-physician/dentist section 7306 employees and VHA SES em-
ployees. This pay would be authorized so that VHA could achieve
annual pay levels competitive with the private sector, and to re-
lieve pay compression over the complex range of senior executive
positions. This special pay would be in addition to all pay, awards,
and performance bonuses provided under SES or 7306 authorities.
Under the Committee bill, the higher special pay amounts would
be reserved only for the most senior VHA executive positions and,
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when added to basic pay and bonus compensation, would be capped
at the annual pay of the President.

Subsec. 101(g)—Special incentive pay for Department pharmacist
executives.

Background. VA is challenged match the compensation offered by
non-Federal employers to senior executives, including National
Pharmacist Executives (NPEs). NPEs include managers of the VA
National Formulary, Directors of the Consolidated Mail Outpatient
Pharmacies, Consultants to the Secretary for pharmacy issues,
Network Pharmacy Benefits Managers, and the Director of Emer-
gency Pharmacy Services. Under current law, basic salaries for
NPEs are set according to the General Schedule, which caps sala-
ries for these positions between $140,000 and $145,000, with up to
$5,000 in bonuses. According to surveys conducted by VA, salary
ranges for national and regional pharmacy executives are between
$180,000 and $225,000. Further inducements commonly available
in the private sector include profit sharing or stock options, yearly
bonuses well above the $5,000 currently available from VA, recruit-
ment and retention bonuses, and corporate vehicles for individuals
in regional positions.

VA has been challenged to fill NPE positions in recent years, due
largely to the pay disparity between VA and the private sector, and
the lack of financial incentive to take on responsibilities at the na-
tional and regional level. In addition, applications for Chief of
Pharmacy positions at VA facilities, the primary source of future
NPEs, have fallen off dramatically. The Workforce Succession Stra-
tegic Plan for VHA FY 2006-2010 (October, 2005), listed phar-
macists second only to RNs as national priorities for recruitment
and retention.

Committee Bill. Subsection 101(g) of the Committee bill would
further amend section 7410, relating to additional pay authorities,
to authorize recruitment and retention special incentive pay for
pharmacist executives of up to $40,000. The determination of
whether to provide such pay, and its amount, would be based on:
grade, step, scope and complexity of the position, personal quali-
fications, characteristics of the labor market concerned, and such
other factors as the Secretary considers appropriate. As with the
comparability pay that would be authorized by subsection (f) of the
Committee bill, this provision would provide that such pay would
be in addition to other pay, awards, and bonuses.

Subsec. 101(h)—Pay for physicians and dentists.

Subsection 101(h) of section 101 of the Committee bill would
make three separate amendments to section 7431 of title 38, relat-
ing to pay for physicians and dentists.

Committee Bill. Paragraph (1) of subsection (h) would clarify the
determination of the non-foreign cost of living adjustment (COLA),
authorized by section 7431(b) of title 38, U.S.C. The COLA is pro-
vided to employees in locations with substantially higher costs of
living than those of Washington, DC, and or environmental condi-
tions that differ substantially from those in the continental United
States. Similar provisions, applied to other government employees,
exist in section 5941 of title 5, U.S.C.
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Paragraph (1) of subsection 101(h) of the Committee bill would
amend section 7431(b) so as to add a new paragraph that would
provide that the non-foreign cost of living adjustment allowance au-
thorized under section 5941 of title 5, U.S.C., shall, in the case of
VA physicians and dentists, be determined as a percentage of base
pay only. Section 7431(b) currently does not specify the basis for
the determination of the allowance, which has led to inconsistent
determinations.

Paragraph (2) of subsection (h) would amend section
7431(c)(4)(B)(i) to exempt physicians and dentists in executive lead-
ership provisions from the panel process in determining the
amount of market pay and tiers for such physicians and dentists.
Market pay is “pay intended to reflect the recruitment and reten-
tion needs for the specialty or assignment * * * of a particular
physician or dentist” in a VA facility. Under current law, the Sec-
retary is to take into account the views of “an appropriate panel
or board” in determining the amount of market pay for an indi-
vidual physician or dentist. In cases where such physicians or den-
tists in question occupy executive leadership positions such as chief
officers, network directors, and medical center directors, the con-
sultation of a panel has some limitations. The small number of pro-
viders who would qualify as peers for the executive leaders results
in their serving on each other’s compensation panels. This amend-
ment will provide the Secretary with discretion to identify execu-
tive physician/dentist positions that do not require a panel process.

Paragraph (3) of subsection (h) would amend section 7431(c)(7) of
title 38, so as to allow an exception to the prohibition in current
law on a reduction in market pay when a physician or dentist re-
mains in the same position or assignment. The exception would
allow for a reduction in market pay when there has been a change
in board certification or a reduction of privileges, even when the in-
dividual remains in a position or assignment. By allowing such re-
duction in market pay, the Committee bill would prevent a physi-
cian or dentist from receiving additional market compensation for
credentials and or privileges he or she may no longer possess.

In testimony submitted for the record of the Committee hearing
on May 21, 2008, VA indicated support for the provisions in sub-
section 101(h) of the Committee bill.

Subsec. 101(i)—Adjustment of pay cap for nurses.

Subsection (i) of section 101 of the Committee bill relates to pay
for RNs.

Background. Under current law, section 7451 of title 38 governs
basic pay levels for VA RNs, and certain other VA employees. Sec-
tion 7451(c)(2) mandates that the maximum rate of basic pay for
any grade for a covered position, including RNs, may not exceed
the maximum rate of basic pay established for positions in level V
of the Executive Schedule under section 5316 of title 5, U.S.C.
Level V is currently set at $139,600.

In testimony submitted for the Committee’s April 9, 2008, hear-
ing, Ms. Converso cited a “crisis in our country regarding the short-
age of registered nurses.” At the same hearing, Marisa W. Palkuti,
M.Ed., Director, Healthcare Retention and Recruitment Office,
VHA, cited a growing inadequacy in the number of health care
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workers, including RNs, nationwide, and suggested that “[t]his
shortfall will grow exponentially over the next 20 years.”

During that hearing, Sheila M. Cullen, the then-Director of the
San Francisco VA Medical Center, testified about her efforts to re-
tain nurses. To compete with other health care employers in the re-
gion, and to address the high cost of living, Ms. Cullen has insti-
tuted salary increases for RNs between 5 and 8 percent annually
in recent years.

The current level V cap often prevents VA registered nurses from
receiving locality pay. Locality pay, which is in addition to basic
pay, is based on compensation levels in a local labor market. When
a nurse’s basic pay is equal to the level V cap, no additional locality
pay can be awarded, regardless of conditions in local labor market,
a result that has a detrimental effect on recruitment and retention.

Committee Bill. Subsection (i) of section 101 of the Committee
bill would amend section 7451(c)(2) of title 38, so as to adjust the
pay cap for registered nurses and others in covered positions from
Level V to Level IV. Level IV is currently set at $149,000, accord-
ing to OMB. By raising the cap on nurse basic pay by $9,400, the
Committee intends to provide VA with additional flexibility to com-
pete in local labor markets. Based on testimony presented at Com-
mittee hearings, and on oversight activities, the Committee be-
lieves that additional pay would improve VA’s ability to recruit and
retain qualified nurses.

This provision was supported by the American Federation of
Government Employees in testimony before the Committee on
April 9 and May 21, 2008. Also, in testimony before the Committee
on May 21, 2008, Cecilia McVey, MHA, RN, Former President of
the Nurses Organization of Veterans Affairs, called for the increase
in the cap on RN pay proposed by the Committee bill.

Subsec. 101(j)—Exemption for certified registered nurse anesthetists
from limitation on authorized competitive pay.

Subsection (j) of section 101 of the Committee bill would allow
pay for certified registered nurse anesthetists (CRNAs) to exceed
the pay caps established for RNs employed by VA.

Background. As discussed above, under subsection 101(i), current
law limits pay for CRNAs at level V of the Executive Schedule, cur-
rently $139,600. Additional compensation may be provided to
CRNAs in the form of recruitment and/or retention bonuses. As is
currently the case with RNs, the level V cap often prevents CRNAs
from receiving locality pay.

In December 2007, the Government Accountability Office re-
leased a report on CRNA retention, titled “Department of Veterans
Affairs (VA) medical facilities have challenges in recruiting and re-
taining VA CRNAs for their workforce” (GAO-08-56). GAO found
that about three-fourths of all VA medical facility chief anesthesiol-
ogists responding to the survey reported that they had difficulty re-
cruiting CRNAs. Overall, 54 percent of VA medical facility chief an-
esthesiologists reported temporarily closing some operating rooms
and 72 percent reported delaying some elective surgeries due to dif-
ficulty fully staffing CRNAs. GAO projected that 26 percent of VA’s
CRNAs will either retire from or leave VA in the next 5 years. VA
medical facility officials reported that the recruitment and reten-
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tion challenges are caused primarily by the low level of VA CRNA
salaries when compared with CRNA salaries in local market areas.

In testimony before the Committee on April 9, 2008, Ms. Cullen,
and Steven P. Kleinglass, Director of the Minneapolis VA Medical
Center, both discussed the challenges created by the current limit
on CRNA pay. Mr. Kleinglass noted that at the Minneapolis
VAMC, the VA pay scale falls behind the local medical community
as a whole, and that “therefore, in theory, we should have most of
our employees on a retention bonus.” Ms. Cullen, in San Francisco,
is prevented from offering locality pay due to the statutory limit,
even though the local median salary for CRNAs is $171,334. As a
result, she has had to implement the 25 percent retention incentive
extensively. At the same hearing, Ms. O’Meara echoed these con-
cerns. “Facilities around the country are finding it increasingly dif-
ficult to recruit CRNAs.”

Committee Bill. Subsection (j) of section 101 of the Committee
bill would further amend section 7451(c)(2) of title 38, as amended
by subsection 101(i) of the Committee bill, to allow pay for CRNAs
to exceed the pay caps established for RNs employed by VA.

This proposed exemption would provide VA with greater flexi-
bility to offer additional pay to CRNAs, a necessary tool when
CRNA positions prove difficult to fill due to insufficient compensa-
tion.

This proposed amendment was endorsed in testimony before the
Committee on May 21, 2008, by Carl Blake, National Legislative
Director, Paralyzed Veterans of America and J. David Cox, RN, Na-
tional Secretary-Treasurer, American Federation of Government
Employees.

Subsec. 101(k)—Locality pay scale computation.

Subsection 101(k) of the Committee bill would amend section
7451(d)(3) of title 38, U.S.C., to improve implementation and trans-
parency of VA’s locality pay system for nurses and others in cov-
ered positions.

Background. Section 7451(d) of title 38 currently authorizes a lo-
cality pay system (LPS) to address geographically-related pay
issues, and to strengthen recruitment and retention of nurses and
others in covered positions. That section mandates that pay for per-
sonnel in covered positions at each facility be adjusted periodically
to reflect changing pay rates in local labor markets. The director
of each facility is charged with using data from the Bureau of
Labor Statistics (BLS) to determine prevalent pay rates, and to
make necessary adjustments to the pay of nurses and others in cov-
ered positions employed by the facility in question. When BLS data
are not available, the director is required to use data provided by
a third party. If no third party data are available, the director is
required to conduct a locality pay survey to determine prevalent
pay rates. Each locality pay schedule, of which there are nearly
800, is required to be reviewed and approved by the USH.

In the report titled “Many Medical Facilities Have Challenges
Recruiting and Retaining Nurse Anesthetists” (GAO-08-56, De-
cember, 2007), GAO found that, in 2005 and in 2006, over half of
VA medical facilities used the LPS to determine whether to adjust
VA CRNA salaries. However, in the eight VA medical facilities vis-
ited, GAO found that the majority of the facilities did not correctly
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follow VA’s LPS policy. Officials at these facilities did not always
know or were not aware of certain aspects of the LPS policy, and
VA has not provided training on the LPS to VA medical facility of-
ficials since the policy was changed in 2001. As a result, GAO
found that VA medical facility officials cannot ensure that VA
CRNA salaries have been adjusted as needed to be competitive.
While the report dealt only with CRNAs, the conclusions regarding
faulty implementation of the LPS are likely applicable to others in
covered positions, based on Committee oversight activities.

The failure to properly implement the LPS runs the risk of nega-
tively effecting recruitment and retention, and inappropriately lim-
its the pay of nurses and others who continue their employment at
VA. Further, due to a lack of transparency of the LPS process, em-
ployees do not have reasonable access to the surveys that deter-
mine locality pay.

Committee Bill. Subsection (k)(1) of section 101 of the Committee
bill would add a new subparagraph (F) to section 7451(d)(3) of title
38. Proposed new subsection (F) would require the USH to provide
appropriate education, training, and support to directors of Depart-
ment health care facilities in the conduct and use of LPS surveys.
The Committee intends for this change to address the inadequate
training found by GAO.

In testimony before the Committee on April 9, 2008, Ms.
O’Meara emphasized the need for adequate training in the use and
implementation of the LPS. At the Committee hearing on May 21,
2008, Mr. Cox stated that “management training on the nurse lo-
cality pay process will increase compliance with the 2000 nurse lo-
cality pay law [The Veterans Benefits and Health Care Improve-
ment Act of 2000, Public Law 106-419] that Congress enacted to
address recruitment and retention.”

In testimony submitted for the record of the Committee hearing
on April 9, 2008, VA stated that development of web-based training
to assist in the conduct of surveys was expected to be available by
late summer 2008, and that additional training events are planned.
The Committee believes these are important improvements in edu-
cation on the LPS, but believes that additional measures may be
required.

Subsection (k)(2) of section 101 of the Committee bill would add
a new subparagraph (D) to section 7451(e)(4) of title 38. Under this
proposed new subparagraph (D), which is intended to improve
transparency in the LPS, a facility director would be required to
publicize information on the methodology used in making an ad-
justment to rates of pay based on the LPS.

Subsection (k)(3) of section 101 of the Committee bill would fur-
ther amend section 7451(e) by adding a new paragraph (6). Under
current law, each facility director is required to report to the Sec-
retary on wage-related staffing issues. Proposed new paragraph (6)
would require such reports to be made available to any individual
in a position included in such report, or, upon the authorization of
such individual, to the representative of the labor organization rep-
resenting that individual. Taken together, the Committee believes
that the changes proposed by subsections (k)(2) and (3) of section
101 of the Committee bill will improve transparency of the LPS.

These amendments address concerns raised in testimony before
the Committee on May 21, 2008, by Mr. Cox, and on April 9, 2008,
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by Ms. O’Meara. According to Mr. Cox, “greater employee access to
pay survey data will add accountability to the locality pay process
to ensure that surveys are done properly and that needed pay ad-
justments are made.”

The Committee is aware that in some facilities, access to LPS
survey data is unnecessarily challenging for many employees. As
Ms. O’'Meara said in her testimony on April 9, 2008, “[l]Jocality pay
should be provided based on local labor market conditions, and be
paid according to consistent rules, not on how hard employees fight
for it or whether a particular manager decides to pay it.”

Concerns have been raised that the Committee bill places inordi-
nate emphasis on the conduct of LPS surveys, rather than the use
of BLS or third party data, which VA prefers. The Committee rec-
ognizes the value of BLS and third party data and does not intend
that facility directors conduct their own surveys when such infor-
mation is available. The Committee believes that, implemented ef-
fectively and according to statute, the LPS can effectively address
geographically-related pay issues, and can strengthen recruitment
and retention.

Subsec. 101())—Increased limitation on special pay for nurse execu-
tives.

Subsection 101(1) of the Committee bill would increase the au-
thorized limit on special pay for nurse executives.

Background. Under current law, the Secretary may provide be-
tween $10,000 and $25,000 in special pay to nurse executives at
each VA health care facility and at VA Central Office. The amount
is determined based on the grade of the nurse executive position,
the scope and complexity of the nurse executive position, the per-
sonal qualifications of the nurse executive, the characteristics of
the health care facility concerned, the nature and number of spe-
cialty care units at the health care facility concerned, demonstrated
difficulties in recruitment and retention of nurse executives at the
health care facility concerned, and such other factors as the Sec-
retary considers appropriate.

Given the limits on nurse pay, most nurse executives are already
paid at or near the top of their grade. As such, VA lacks the ability
to provide additional financial incentive to individuals who take on
the increased responsibility of executive positions. Given the sys-
temic shortage of nurses, as discussed with respect to sections
101G) and 101(j) of the Committee bill, the Committee believes that
additional financial incentives are warranted to attract highly
qualified nurses to executive positions.

Committee Bill. Subsection (1) of section 101 of the Committee
bill would amend section 7452(g)(2) of title 38 so as to increase the
authorized limit on special pay for nurse executives from $25,000
to $100,000.

In testimony before the Committee on May 21, 2008, Mr. Blake
expressed PVA’s support for this provision of the Committee bill.

Subsec. 101(m)—Eligibility of part-time nurses for additional nurse
pay.
Subsection (m) of section 101 of the Committee bill, which is de-
rived from S. 2969, would expand eligibility for additional premium
pay to part-time nurses.
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Background. Additional pay for nurses is authorized by section
7453 of title 38. In general, nurses are eligible for overtime pay
when they work over forty hours in a week or eight hours in a day.
Further additional pay is mandated for nurses who work on week-
ends, at night, and on holidays. Other than overtime pay, eligibility
for additional pay is limited to nurses working on specified tours
of duty that meet the requirements of each type of additional pay.
Those nurses not assigned to a specific tour are not eligible for the
additional pay associated with such tour, even if their period of
service includes hours which fall within the eligible time periods.
This limit affects the pay of both full- and part-time nurses, as well
as nurses who are on call and not assigned to tours of duty.

Based on testimony presented at Committee hearings, and infor-
mation gathered during Committee oversight activity, as discussed
with respect to subsections (i) and (j) of section 101 of the Com-
mittee bill, the Committee concludes that in many facilities VA is
challenged to fill nurse staff positions and some nursing tours are
difficult to cover. The Committee believes that the current eligi-
bility criteria for additional pay are too restrictive to create effec-
tive financial incentives to encourage nurses to work those tours.

Further, the current additional pay statute creates unacceptable
inequities between part-time and full-time nurses. In testimony be-
fore the Committee on April 9, 2008, Ms. O’Meara cited chronic
problems with implementation of additional pay requirements. She
urged “the Committee to take steps to ensure that premium pay is
available to all RNs who perform services on weekends or off shifts,
work overtime on a voluntary or mandatory basis, or work during
on call duty.” By not providing part-time nurses additional pay on
the same basis as full-time nurses, there is a disincentive for part-
time and on-call nurses to serve during times of the day and week
that are harder to staff. This is contrary to the intent of the addi-
tional pay authorities.

In addition, excluding part-time and on-call nurses from eligi-
bility for additional pay, and denying additional pay for nurses not
assigned to a specific eligible tour, creates further disparity be-
tween VA and non-VA compensation, and contributes to recruit-
ment and retention challenges.

Committee Bill. Subsection (m) of section101 of the Committee
bill would amend section 7453 of title 38 so as to expand eligibility
for additional premium pay to part-time nurses.

An amendment to subsection (a) of section 7453 would provide
that part-time nurses would be generally eligible for additional pay
when they meet the criteria in other subsections of section 7453.
Amendments to subsections (b)(concerning evening pay), (¢) (con-
cerning weekend pay), and (d) (concerning overtime pay), would, in
multiple locations, replace “tour of duty” with “period of service.”
These changes would make any service performed during evenings
or weekends, or as overtime, eligible for additional pay.

It is the Committee’s intent to change the basis for additional
pay from the tour to the nurse’s period of service and the timing
of such service. This reflects the original Congressional intent that
additional pay is intended to create incentives for nurses to work
at times that would otherwise be difficult to staff. The changes pro-
posed by the Committee bill would not eliminate the utility of es-
tablished tours nor would they reduce additional pay for such
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tours. Rather, the changes would encourage a greater number of
nurses to work during such times, and would equitably reward all
nurses who do so.

In testimony before the Committee on May 21, 2008, Mr. Blake
expressed the support of Paralyzed Veterans of America for the eli-
gibility of part-time nurses to receive additional pay.

Subsection (m)(1)(D)(i) of section 101 of the Committee bill would
address an inequity in eligibility for additional pay for overtime
under section 7453(e) of title 38. Under current law, nurses who
perform continuous service in excess of eight hours but on two dif-
ferent calendar days are not eligible for additional pay for overtime
service. This section of the Committee bill would amend section
7453(e) to add service performed in excess of eight consecutive
hours to the list of services eligible for additional overtime pay. In
testimony before the Committee on April 9, 2008, Ms. O'Meara em-
phasized the urgency of this legislative change.

Subsec. 101(n)—Exemption of additional nurse positions from limi-
tation on increase in rates of basic pay.

Subsection (n) of section 101 of the Committee bill, which is de-
rived from S. 2969, would make additional health care occupations
exempt from limitations on increases in rates of basic pay.

Background. Under current law, rates of basic pay for nurses and
other health care providers may be increased under section 7455 of
title 38. Under that section, the Secretary may determine that sal-
ary increases are necessary for the purposes of recruitment and re-
tention, and to compete with pay for similar positions in non-Fed-
eral facilities in the same labor market.

Under subsection (¢)(1) of section 7455, the amount of increase
in the maximum pay rate generally is limited to two times the
amount by which the original maximum exceeds the minimum, and
the maximum rate as so increased may not exceed the pay rate of
the Assistant Under Secretary for Health. Nurse anesthetists,
pharmacists, and licensed physical therapists are exempted from
this limit, based on the challenges VA faces in recruiting and re-
taining employees in these occupations, as discussed earlier in con-
nection with subsections (g), (i), and (j) of section 101 of the Com-
mittee bill.

Committee Bill. Subsection (n) of section 101 of the Committee
bill would amend section 7455(c)(1) of title 38 so as to make addi-
tional occupations exempt from limitations on increases in rates of
basic pay. Specifically, this provision would add licensed practical
nurses, licensed vocational nurses, and nursing positions otherwise
covered by title 5, U.S.C., to the list of positions exempted from the
limits imposed by section 7455(c)(1) of title 38. This provision, com-
bined with subsection (i) of section 101 of the Committee bill,
should ensure that VA has the pay flexibility to compete with other
employers for qualified health care providers. In testimony before
the Committee on April 9 and May 21, 2008, respectively, Ms.
O’Meara and Mr. Cox emphasized the need for additional pay flexi-
bility to strengthen VA’s ability to compete with other employers.
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Sec. 102. Limitations on overtime duty, weekend duty, and alter-
native work schedules for nurses.

Subsection 102 of the Committee bill, which is derived from S.
2969, would amend various provisions of title 38 so as to establish
special rules for nurse staff overtime service, modify rules relating
to leave during weekend duty, and change the underlying authority
for alternative work schedules for nurses.

Subsec. 102(a)—Qvertime duty.

Background. Under current law, the Secretary may require
nurses to perform mandatory overtime in emergency situations.
The Committee recognizes that this authority is essential to ensur-
ing adequate staffing to provide patient care. However, based on
oversight activities, and as discussed at the Committee hearing on
April 9, 2008, it appears that, at some facilities, the use of emer-
gency mandatory overtime is excessive and even abusive.

At the Committee hearing on April 9, 2008, Ms. O’Meara testi-
fied that “facility directors continue to invoke the emergency excep-
tion when staffing shortages are the result of easily anticipated
scheduling and hiring problems.” At that same hearing, testimony
on this issue was received from two VA medical center directors,
Steven P. Kleinglass, of the Minneapolis VA Medical Center, and
Sheila M. Cullen, of the San Francisco VA Medical Center. These
two facilities illustrate two different approaches to the use of the
emergency mandatory overtime authority. According to Mr.
Kleinglass, in Minneapolis, mandatory overtime is used to respond
to a number of situations, including unplanned leave, sick leave,
emergency annual leave, absenteeism, and tardiness for duty by
nursing staff. At the San Francisco VA Medical Center, on the
other hand, mandatory overtime has been used only once in the
past three years, an event implemented in cooperation with the
local bargaining unit.

The Committee is concerned that VA lacks a clear definition of
“emergency” for the purposes of implementing mandatory overtime
and that VA facility directors appear to have unbridled discretion
on the interpretation and implementation of this authority. With-
out a clear definition of what constitutes allowable situations, the
use of emergency authority can lead to inconsistent implementation
and abuse.

Research has highlighted the danger of excessive overtime serv-
ice by nurses, as well as other health care providers. In the report
“Reeping Patients Safe: Transforming the Work Environment of
Nurses” (2004), the Institute of Medicine recommended that “to re-
duce error-producing fatigue, state regulatory bodies should pro-
hibit nursing staff from providing patient care in any combination
of scheduled shifts, mandatory overtime, or voluntary overtime in
excess of 12 hours in any given 24-hour period and in excess of 60
hours per 7-day period.”

At least nine states have enacted legislation restricting the use
of emergency mandatory overtime. In the interest of patient and
employee safety and appropriate labor standards, these states limit
the number of hours a nurse can be required to work, except in cer-
tain defined emergency situations.

Committee Bill. Subsection (a) of section 102 of the Committee
bill would add a new section 7459 to subchapter IV of chapter 74
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of title 38. This new section would limit nursing staff, including
RNs, licensed practical or vocational nurses, nurse assistants ap-
pointed under title 38 or title 5, U.S.C., or any other nurse position
designated by the Secretary, to no more than 40 hours of work per
administrative work week (or 24 hours if such staff is covered by
section 7456 of title 38), and not more than eight consecutive hours
(or 12 hours if such staff is covered by sections 7456 or 7456A of
title 38). Nursing staff may exceed these limits voluntarily or in
emergency situations, as defined by the Committee bill.

The definition of “emergency circumstances” would be set out in
subsection (¢) of the proposed new section 7459. Under this sub-
section, the Secretary would be authorized to require mandatory
overtime otherwise prohibited if the following conditions were met:
(1) the work is a consequence of an emergency that could not have
been reasonably anticipated; (2) the emergency is non-recurring
and is not caused by or aggravated by the inattention of the Sec-
retary or lack of reasonable contingency planning by the Secretary;
(3) the Secretary has exhausted all good faith, reasonable attempts
to obtain voluntary workers; (4) the nurse staff have critical skills
and expertise that are required for the work; and (5) the work in-
volves work for which the standard of care for a patient assignment
requires continuity of care through completion of a case, treatment,
or procedure. Nursing staff would not be required to work hours
after the requirement for a direct role by the staff in responding
to medical needs resulting from the emergency ends.

The concern has been raised by VA that the requirements of the
Committee bill would unduly limit the Secretary’s ability to ensure
patient care and safety. The Committee agrees unequivocally that
patient safety is of paramount concern. However, the Committee is
concerned that undue reliance on mandatory overtime is not desir-
able and believes that, with reasonable contingency planning, in-
cluding consultation with nurse staff, all VA facilities have the ca-
pacity to eliminate unnecessary use of emergency mandatory over-
time. It is clear that many VA facilities already avoid unnecessary
use of emergency mandatory overtime through effective planning
for adequate nurse staffing.

Subsection (b)(2) of the proposed new section 7459 would prohibit
discrimination or adverse personnel action against nursing staff if
such staff were to refuse to work hours prohibited by such section.
This protection has proven necessary in the many of the states
which have legislatively limited mandatory overtime, including
Connecticut, Maryland, Minnesota, New Jersey, and Washington.

In testimony before the Committee on May 21, 2008, Mr. Cox ex-
pressed AFGE’s support for this provision of the Committee bill. He
stated that these provisions “will establish a sensible and safe over-
time (folicy that ensures that all nursing positions are equally pro-
tected.”

Subsec. 102(b)—Weekend duty.

Section 102(b) of the Committee bill, which is derived from S.
2969, would modify the calculation of leave for nurses working two
12-hour tours of duty during a weekend.

Background. Section 7456 of title 38 authorizes the Secretary to
provide an alternate work schedule, commonly referred to as the
Baylor Plan, to nurse employees. Under this plan, an employee who



25

performs two regularly scheduled 12-hour tours of duty on a week-
end is paid for a full forty hours. Under current law, an employee
who is absent on approved sick leave or annual leave during such
a regularly scheduled 12-hour tour of duty is charged for such leave
at a rate of five hours of leave for three hours of absence.

The Baylor Plan is intended to be used when facilities are chal-
lenged to meet staffing needs on weekends. VA currently has no
nurses employed under this plan.

Committee Bill. Section 102(b) of the Committee bill would strike
section 7456(c) of title 38, to modify the calculation of leave for
nurses working under the Baylor Plan. The change would specify
that leave for such an employee would be charged at a rate of one
to one.

The Committee expects that eliminating the current leave cal-
culation will facilitate easier implementation of the Baylor Plan.
The provision in the Committee bill was modified from an earlier
version so as to address concerns raised by VA and to better
achieve this goal.

Subsec. 102(c)—Alternative work schedules.

Subsection (c) of section 102 of the Committee bill, which is de-
rived from S. 2969, would modify an existing alternative work
schedule available to VA nurses.

Background. Section 7456A of title 38, U.S.C., authorizes the
Secretary to provide alternative work schedules to RNs working for
VA. These schedules, known as “36/40” schedules, allow VA nurses
to work three regularly scheduled 12-hour tours of duty within a
work week and to have that service considered for all purposes as
a full 40-hour basic work week. These alternative work schedules
are authorized “in order to obtain or retain the services of reg-
istered nurses.”

Alternative work schedules were authorized in December 2004 by
the Department of Veterans Affairs Health Care Personnel En-
hancement Act of 2004, Public Law 108—445. According to the Sen-
ate report accompanying the legislation that resulted in the new
law, S. Rpt. 108-375, this new authority was a response to an Au-
gust 2003 request by VA so as to “enhance its ability to recruit and
retain high quality nurses.” In that report, the Committee noted
that, based on a survey conducted in 2000 by the American Organi-
zation of Nurse Executives, inflexible scheduling was a major cause
of nurse dissatisfaction. The original intent of Congress in author-
izing alternative work schedules was that such schedules be widely
available so as to enhance VA’s ability to improve employee satis-
faction and therefore be better able to recruit and retain nurses in
competition with other employers.

Since the passage of Public Law 108-445, the implementation of
36/40 alternative work schedules has varied throughout the VA
health care system. In testimony for the Committee hearing on
April 9, 2008, VA indicated that it “encourages facility managers
to use alternate work schedules for all eligible employees whenever
feasible,” and noted that the use of these schedules “increases VA’s
visibility as the employer of choice.”

Some facilities, such as the San Francisco VA Medical Center,
have made effective use of alternative schedules to reduce vacancy
rates in nursing positions, and to improve nurse satisfaction. In
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testimony before the Committee on April 9, 2008, the San Fran-
cisco VA Medical Center Director, Ms. Cullen, stated that “most
new hires are highly interested in an alternative work schedule.
We believe that offering an alternative work schedule improves re-
cruitment, retention and employee satisfaction.”

Mr. Kleinglass, the Director of the Minneapolis VAMC, in testi-
mony before the Committee on April 9, 2008, noted that the use
of alternative schedules at the Minneapolis VA Medical Center al-
lows staff to “find balance between their work and home lives as
they feel best suits their individual needs.”

Unfortunately, based on Committee oversight work, many VA fa-
cilities have failed to make 36/40 alternative work schedules widely
available. While facility directors have discretion on the implemen-
tation of these schedules, Congress intended that their use be
throughout the VA health care system. In testimony before the
Committee on April 9, 2008, Ms. O’Meara stated:

As a result of delay and resistance by the VA at the na-
tional and local levels, [alternative work schedules] have
failed to meet their potential for addressing VA nurse re-
cruitment and retention problems. It seems as if the law
was never passed.

Committee Bill. Subsection (c¢) of section 102 of the Committee
bill would amend section 7456A of title 38, U.S.C., so as to modify
the 36/40 alternative work schedule authorized by that section.
Specifically, this section of the Committee bill would amend section
7456A(b)(1)(A) to modify the scheduling requirement for the 36/40
alternative work schedule. Currently, the 36/40 alternative work
schedule is defined as “three regularly scheduled 12-hour tours of
duty within a work week.” The Committee bill would redefine the
schedule as six regularly scheduled 12-hour periods of service with-
in an 80-hour pay period.

The intent of this provision is to facilitate easier implementation
of the alternative work schedule. In testimony for the Committee
hearing on May 21, 2008, VA noted that because a work week is
defined as Sunday through Saturday, it is often difficult schedule
three 12-hour tours in their entirety within one work week. VA ex-
pressed support for these provisions of the Committee bill, as they
would provide greater flexibility to scheduling.

By providing greater flexibility in the scheduling of the alter-
native work schedule, the Committee intends to facilitate and en-
courage wider use of such schedules. Based on hearing testimony
and oversight activities, the Committee believes that by unneces-
sarily limiting the use of the current 36/40 alternative work sched-
ules, VA facilities forego a valuable recruitment and retention tool,
and fail to keep pace with the health care industry.

Sec. 103. Improvements to certain educational assistance programs.

Section 103 of the Committee bill, which is derived from S.
XXXX, would make amendments to two existing VA Education As-
sistance Programs and would provide the Secretary with new au-
thority to make repayment of educational loans for certain health
professionals.

Background. Chapter 76 of title 38, U.S.C., contains numerous
authorities that are designed to enhance VA’s ability to attract and
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retain health professions. Among these authorities are the Health
Professional Scholarship Program, in Subchapter II and the Edu-
cation Debt Reduction Program, in Subchapter VII.

The authorization for the programs needs to be extended in order
to continue to give VA this ability, as the private sector has made
recruiting health care professionals increasingly competitive. Title
VII of Public Law 105-368 and Public Law 107-135 made amend-
ments to these programs. VA currently awards Employee Incentive
Scholarship Program (hereinafter “EISP”) scholarships to quali-
fying and current employees to help VHA meet the health care
staffing requirements set forth in Section 7401 of title 38, U.S.C.,
in which the difficulties surrounding recruitment and retention of
VA health care employees is specifically addressed.

Committee Bill. Subsection (a) of section 103 of the Committee
bill would amend section 7618 of title 38, U.S.C., so as to reinstate
the Health Professionals Educational Assistance Program (HPEAP)
through the end of 2013. The Committee believes that renewing
HPEAP, which expired in 1988, will help reduce the nursing short-
age in VA by enabling VA to provide scholarships to nursing per-
sonnel who, on completion of their education, will be obligated to
work a year for every year of education, with a minimum obligation
of two years, at a VA health care facility. This subsection would
also expand eligibility for the scholarship program to all VA health
personnel appointed to positions described under paragraphs (1)
and (3) of section 7401 of title 38, which includes all title 38 health
care employees as well as all hybrid occupations. The Committee
expects that this expansion of those eligible for the scholarship pro-
gram will be helpful in VA’s efforts to recruit and retain employees
in a number of difficult-to-fill health care occupations.

Subsection (b) of section 103 would amend three provisions in
subchapter VII of chapter 76, relating to VA’s Education Debt Re-
duction Program.

Paragraph (1) of subsection (b) would amend section 7681(a)(2)
so as to add retention, along with recruitment, as a purpose of the
debt reduction program.

Paragraph (2) would amend subsection (a)(1) of section 7682 and
would strike subsection (c) of that section so as to make the debt
reduction program available to “an” employee, not just to a “re-
cently appointed” employee as in current law. The “recently ap-
pointed” requirement limits eligibility to employees who have been
appointed within six months. VA’s experience has been that this is
not a sufficient period and that, in some cases, it takes more than
six months for employees to become settled in their new jobs and
to even become aware of this program.

Paragraph (3) would amend subsection (d) of section 7683 to in-
crease the maximum amounts of education debt that can be for-
given, both overall and in the fourth and fifth years of participation
in the debt reduction program, so as to raise the overall amount
from $44,000 to $70,000, and the maximum amount in the fourth
and fifth years from $10,000 to $12,000.

Subsection (¢) of section 103 would authorize the Secretary, in
consultation with the Secretary of Health and Human Services, to
use the authorities in section 487E of the Public Health Service
Loan Repayment Program for the repayment of educational loans
of health professionals from disadvantaged backgrounds in order to
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secure clinical research expertise in VA from such individuals. This
loan repayment program is currently not available to federal em-
ployees other than those working for the National Institutes of
Health. By extending this authority to VA, clinicians with medical
specialization and research interests may be more likely to join
VHA.

Sec. 104. Standards for appointment and practice of physicians in
Department of Veterans Affairs medical facilities.

Section 104, which is derived from S. 2377, would establish a
new section in title 38, U.S.C., which would set out procedures for
appointing new physicians in VA, and the requisite qualifications
of such physicians.

Background. Current section 7402 of title 38, U.S.C., sets forth
the requirements that must be met in order for a person to be ap-
pointed as a physician with VA. Included in these requirements are
that the applicant hold the degree of doctor of medicine, or doctor
of osteopathy, from a university approved by the Secretary; that
the applicant has completed an internship approved by the Sec-
retary; and that the applicant be licensed to practice medicine, sur-
gery, or osteopathy in a State.

Under subsection (f) of section 7402, any applicant who has or
has had multiple licenses or certifications and has had one or more
of them suspended, revoked, or surrendered for cause, is subject to
employment restrictions. All applicants, with certain exceptions,
must possess basic English proficiency.

VA also requires extensive disclosures from applicants, including
the status of their credentials, and is permitted to deny appoint-
ment or terminate employment if that information is not disclosed.
This information must be resubmitted every two years. A VA policy
that took effect on January 1, 2008, requires applicants to submit
an authorization to their State licensing boards to permit those
boards to release records to VA. According to guidance from the
Deputy Under Secretary for Health for Operations and Manage-
ment dated October 10, 2007, VA Service Chiefs are required to re-
view and document any health care practitioner’s record that has
been flagged. Additionally, the guidance requires Veterans Inte-
grated Service Network (VISN) Chief Medical Officers (CMO) to re-
view any record in the National Practitioners Data Bank relating
to a practitioner that shows three or more medical malpractice pay-
ments, a single malpractice payment of $550,000 or more, or two
malpractice payments totaling $1,000,000 or more. The VISN CMO
is then required to review the relevant material and determine if
the appointment is appropriate. A similar review occurs for any
search returning negative action regarding an individual’s creden-
tials or licensing.

Current law does not require physicians to be board certified in
the area in which they will practice in order to be eligible for em-
ployment with VA. VA permits facility directors and chiefs of staff
to determine that an applicant is qualified based on other factors.
VA believes its current requirements are in keeping with medical
standards.

Physicians elsewhere in Federal service are not required to be li-
censed in the State in which they practice, but simply to be li-
censed in any State. VA makes use of telemedicine, and exchanges
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physicians or allows physicians to collaborate with others in the
Federal system in different States. This also occurs during certain
emergency situations. Additionally, some States have licensing pro-
cedures that take more than one year to complete.

Committee Bill. Section 104 of the Committee bill would estab-
lish a new section in title 38, U.S.C.,—Section 7402A. Appointment
and practice of physicians in VA medical facilities—which would
set forth the procedures for appointing new physicians in VA, and
the requisite or desired qualifications to practice as a VA physician.
This provision would take effect immediately upon enactment, ex-
cept for subsection (f) as that section pertains to physicians already
employed by VA, which would go into effect 60 days after enact-
ment, and subsection (g), relating to performance contracts with
VISN directors, which would go into effect upon the start of the
first cycle, beginning after the date of enactment, of performance
contracts for VISN directors.

Subsection (a) of the proposed new section would require the Sec-
retary, through the USH, to develop and promulgate minimum
standards a physician must meet in order to be appointed to that
position in the VHA, or to be permitted to practice in the VA med-
ical facilities. The standards developed would be required to in-
clude the requirements outlined in the new section 7402A.

Subsection (b) of the proposed new section would require any in-
dividual seeking to be appointed as a physician within the VHA to
provide the following information: a full and complete explanation
of any lawsuit for medical malpractice or negligence that is pend-
ing or was brought against the applicant; any settlements agreed
to as a result of a lawsuit for malpractice or negligence; and any
investigation or disciplinary action against the applicant that re-
lates to the applicant’s work as a physician. The applicant must
also provide authorization to the licensing board of any state where
the applicant holds or has ever held a license to practice medicine,
to disclose to the Secretary any records pertaining to: any lawsuit
for malpractice or negligence brought against the applicant, and
the details any settlements agreed to as a result; any court or ad-
ministrative agency’s judgment against the applicant; any discipli-
nary action brought against the applicant by any State body or ad-
ministrative agency; any change in the status of the applicant’s li-
cense to practice medicine, whether voluntary or involuntary; any
open investigation of, or outstanding allegation against, the appli-
cant; and any written notification from the State to the applicant
pertaining to the potential termination of the applicant’s license.

Subsection (¢) of the proposed new section would require any
physician appointed to practice in the VHA, after the enactment of
the Committee bill, to disclose to the Secretary, within 30 days of
an occurrence: a judgment against the physician for medical mal-
practice or negligence; a payment made as part of a settlement for
a lawsuit or action previously disclosed prior to appointment; or
any disposition or change in status of any issue disclosed prior to
appointment. Additionally, this subsection would require any phy-
sician practicing in VHA at the time of the enactment of the Com-
mittee bill to provide authorization, within 60 days after the date
of enactment, identical to the authorization required for applicants,
to the State licensing board of any State where the physician has
held, or currently holds, a license to practice medicine. A physician
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currently practicing in the VHA would be required, as a condition
of employment, to agree to disclose, within 30 days of occurrence,
any future judgment against the physician or payment as part of
a settlement arising from a lawsuit alleging malpractice or neg-
ligence, or the disposition or change in status of any matter dis-
closed pursuant to the authorization for disclosure the physician
would be required to give to a State licensing board.

Subsection (d) of the proposed new section would require the di-
rector of the VISN in which an applicant seeks employment as a
VA physician to conduct an investigation into the information dis-
closed by the applicant as required by new subsection (b). The ap-
propriate VISN director also would be required to perform a simi-
lar investigation of any material disclosed by a VA physician em-
ployed as of the date of enactment of the Committee bill, or a phy-
sician appointed after that date who discloses information while
employed by VA, as required by new subsection (c). The results of
all such investigations would be required to be fully documented.

Subsection (e) of the proposed new section would require any ap-
plicant seeking to be employed as a VA physician to receive the ap-
proval of the appropriate VISN director. If the applicant has dis-
closed information as required by new subsection (b), the VISN di-
rector, if the director chooses to approve the applicant, would be re-
quired to certify in writing that the investigation of each issue re-
quired by new subsection (d) was completed, and the director would
be required to provide a written explanation as to why any identi-
fied issue did not disqualify the applicant.

Subsection (f) of the proposed new section would require each VA
medical facility that employs physicians who practice at that facil-
ity to enroll each physician in the Proactive Disclosure Service of
the National Practitioners Database.

Subsection (g) of the proposed new section would require the Sec-
retary to include in each performance contract with a VISN direc-
tor, a provision that encourages the director to hire physicians who
are board certified or eligible for such certification in the field in
which they will be practicing when employed by VA. The Secretary
would be authorized to determine the nature of this provision in
the performance contracts.

The Committee believes that the requirements that would be put
in place by the proposed new section 7402A are necessary to
strengthen qualification standards for hiring physicians at VA and
for monitoring their performance once they are working for VA. De-
spite the measures VA has in place regarding review of qualifica-
tions, history, and credentials, there have been incidents of physi-
cians practicing in VA with suspended licenses and other problems
with their qualifications. One of the most recent incidents of such
a situation occurred at the Marion, Illinois, VA Medical Center,
and that lack of appropriate review resulted in several patient
deaths. The fact that VA’s existing policy failed to prevent this re-
sult illustrates that additional measures to prevent under-qualified
physicians from practicing medicine are needed and that it is justi-
fied to give VA’s hiring practices the force of law.

TITLE II—HEALTH CARE MATTERS

Many provisions in this title are taken from S. 2984 which, as
noted earlier, is a bill that was introduced at the request of the Ad-
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ministration. Chairman Akaka introduced this legislation, by re-
quest. This measure was included on the agenda for the Commit-
tee’s May 21, 2008, hearing on pending health care legislation, and
based on testimony at that hearing, many of the provisions from
that bill are included in the Committee bill, as discussed below.

Sec. 201. Repeal of sunset on inclusion of non-institutional extended
care services in definition of medical services.

Section 201, which is derived from S. 2984, would repeal the ex-
isting, temporary authority for VA to provide non-institutional ex-
tended care services and, instead, include such services as part of
“medical services” furnished by VA to veterans enrolled for VA
care.

Background. The initial authority for VA to provide comprehen-
sive access to alternatives to nursing home care was included in
Public Law 106-117, enacted in 1999. The Congress anticipated
that this authority would be helpful in giving veterans greater op-
tions instead of relying solely on traditional nursing home care.
Since 1999, funding for non-institutional care for veterans has
steadily increased, evidence that it is meeting the needs of an in-
creasing number of veterans.

Committee Bill. The Committee bill would permanently include
non-institutional extended care services as part of the definition of
medical services under chapter 17 of title 38, U.S.C., by repealing
section 1701(10), and amending section 1701(6).

The Committee believes making non-institutional care services a
permanent feature of VA’s medical benefits package is necessary.
The health care services provided in settings that are not exclu-
sively nursing homes are now considered to be appropriate and
standard in providing for the long-term care needs of veterans.

Sec. 202. Extensions of certain authorities.

Section 202, derived from S. 2984, would extend two expiring au-
thorities: (1) VA’s obligation to furnish nursing home care to cer-
tain veterans, and (2) VA’s responsibility to conduct audits of VA
payments to outside providers in connection with care for veterans.

Background. In Public Law 106-117, Congress initially required
that veterans requiring nursing home care for a service-connected
condition, or a veteran rated 70 percent or greater, have mandatory
eligibility for such care. The initial obligation expired on December
31, 2003. Later, the authority was extended for an additional five
years.

Committee Bill. Subsection (a) of section 202 of the Committee
bill would extend, through December 31, 2013, VA’s obligation to
provide nursing home care to veterans who have a service-con-
nected disability rated at 70 percent or greater, and to veterans
who need nursing home care for their service-connected disabilities.

This five-year extension would enable VA to continue to provide
nursing home care and will prevent any break in needed nursing
home care services.

Background. The authority for an audit recovery program was
established in Public Law 108-422, enacted in 2004. This program
identifies overpayments resulting from processing or billing errors
as well as fraudulent charges. Recoveries made under the program
are available without fiscal year limitation and are used to provide
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medical care to veterans and beneficiaries in the year in which
they are recovered. Currently, this authority is set to terminate on
September 30, 2008.

Committee Bill. Section 202(b) of the Committee bill would ex-
tend VA’s mandate in section 1703(d), of title 38, U.S.C., to con-
duct, through a contractual arrangement, audits of payments made
by VA for care and services furnished to veterans under fee basis
arrangements and other medical services contracts.

The Committee believes that the operation of a recovery audit
program is consistent with good business practice and, indeed, it
has proven advantageous to VA. Since 2001, VA has recouped
$63,000,000 in all covered program areas, and VA projects it will
recover an additional $24,000,000 if the authority is extended
through 2013. An ancillary benefit of this program has been the re-
lated collection of extensive quality information on VA’s claims
processing capabilities. VA has used this vital information in devel-
oping and/or improving staff training, policies, and requests for and
use of new technology.

Sec. 203. Permanent authority for provision of hospital care, med-
ical services, and nursing home care to veterans who partici-
pated in certain chemical and biological testing conducted by
the Department of Defense.

Section 203, which is derived from S. 2984, would make perma-
nent VA’s authority to furnish care to veterans who participated in
certain chemical and biological tests conducted by the Department
of Defense (DOD).

Background. According to DOD, Project SHAD was an element of
a project called Project 112, which was a chemical and biological
warfare test program conducted at the Deseret Test Center. DOD
conducted Project 112 tests between 1962 and 1973. Project SHAD
itself was a series of tests apparently designed to determine poten-
tial vulnerabilities of U.S. warships to attacks with chemical or bio-
logical warfare agents. Other Project 112 tests involved similar ex-
periments conducted on land rather than aboard ships.

VA first learned of Project SHAD when a veteran filed a claim
for service-connection for disabilities that he felt were related to his
participation in those tests.

Public Law 108-170, enacted in 2003, authorized that veterans
who participated in the tests receive VA care at no cost for any con-
dition or illness that is not associated with some cause other than
their participation in the testing. While that care is exempt from
any otherwise applicable copayment requirements, veterans may be
subject to copayments for care provided for conditions that the Sec-
retary determines resulted from causes other than their participa-
tion in these tests. The initial authority to provide health care serv-
ices to Project SHAD participants expired after December 31, 2005.
The current authority expires on December 31, 2008.

Committee Bill. Section 203 of the Committee bill would remove
the sunset date on the existing authority, thereby making access
to VA care for these veterans permanent.

The Committee believes that the veterans who participated in
this testing deserve to receive VA care and treatment at no cost to
the veteran for any condition that can not be attributed to some
cause other than the testing.
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Sec. 204. Repeal of certain annual reporting requirements.

Section 204, which is derived from S. 2984, would repeal the re-
quirement for VA to submit to Congress two annual reports, one
relating to pay adjustments for registered nurses, and one relating
to VA’s long-range health planning.

Background. Public Law 101-366, The Department of Veterans
Affairs Nurse Pay Act of 1990, established a reporting requirement
relating to pay adjustments for registered nurses because, at that
time, annual General Schedule (GS) comparability increases were
extended to VA nurses at the discretion of the facility Director.
However, with the subsequent enactment of Public Law 106-419,
the Veterans Benefits and Health Care Improvement Act of 2000,
GS comparability increases must be given to VA nurses and other
health care personnel described in section 7451.

With respect to VA’s long-range health care planning, VA’s an-
nual budget documents contain information on VHA’s tactical and
strategic goals, performance measures, and supporting activities;
current and anticipated methods for serving VA’s special popu-
lations; and other priorities, resource requirements and distribu-
tion methodologies. With the advent of VA’s 5-Year Strategic Plan
in 2004, VA’s budget submission also includes the top 20 priorities
for medical construction projects.

Committee Bill. Subsection (a) of section 204 of the Committee
bill would repeal the requirement to report annually on any pay
adjustments made to the basic pay of VA nurses and other health
care personnel described in section 7451 of title 38, U.S.C. In light
of the fact that covered staff receive, at a minimum, the annual in-
creases in pay provided under the GS schedule, the Committee
views this annual report as unnecessary.

Subsection (b) of this section of the Committee bill would repeal
the requirement for the Secretary to annually report on VA’s long-
range health planning, including operation and construction plans
for medical facilities. The Committee is satisfied that this report
contains information that is already submitted in other reports and
plans, particularly those prepared annually in connection with VA’s
budget request.

Sec. 205. Modifications to annual Gulf War research report.

Section 205, which is derived from S. 2984, would make changes
to VA’s annual report on Gulf War research.

Background. Under current law, section 707 of the Persian Gulf
War Veterans’ Health Status Act, Public Law 102-585, the Execu-
tive Branch, through a designated head of an appropriate depart-
ment or agency, is required to report to the Committees on Vet-
erans’ Affairs of the Senate and the House of Representatives on
the status and results of all research undertaken in the area of
Gulf War Illnesses and the research priorities identified during the
previous year. Since the requirement was enacted in 1992, the Sec-
retary has been the official responsible for compiling and submit-
ting this report. This report is due by March 1 of each year. Under
current law, this report is a continuing obligation.

Committee Bill. Section 205 of the Committee bill would change
the due date of this annual report to Congress on the research on
the health effects of service during the Persian Gulf War from
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March 1 to July 1 of each year, and also establish a sunset date
for this reporting requirement of July 2013.

VA has testified that it is difficult if not impossible to submit the
report by the current March 1 statutory deadline and it is the Com-
mittee’s view that a July 1 deadline is more attainable. Imposition
of a sunset date is intended to afford Congress sufficient oppor-
tunity to assess, in five year’s time, whether there exists a contin-
ued need for this formal reporting requirement.

Sec. 206. Payment for care furnished to CHAMPVA beneficiaries.

Section 206, which is derived from S. 2984, would clarify the sta-
tus of payments made by VA to health care providers on behalf of
beneficiaries under the CHAMPVA program.

Background. CHAMPVA is a health care program in which VA
shares the cost of covered health care services and supplies with
eligible beneficiaries. The program is administered by Health Ad-
ministration Center. To be eligible for CHAMPVA, a person must
be in one of these categories: (1) the spouse or child of a veteran
who has been rated permanently and totally disabled for a service-
connected disability by VA; or (2) the surviving spouse or child of
a veteran who died from a VA-rated service connected disability; or
(3) the surviving spouse or child of a veteran who was at the time
death rated permanently and totally disabled from a service con-
nected disability; or (4) the surviving spouse or child of a service
member who died in the line of duty of a cause other than willful
misconduct (in most of these cases, these family members are eligi-
ble for DOD’s health care program known as TRICARE).

While VA’s regulations for the CHAMPVA program, located with-
in 38 CFR (Code of Federal Regulations) section 17.55, provide for
VA payments to providers under the CHAMPVA program to con-
stitute payment in full, VA’s enforcement of this regulation has
been hampered by the lack of statutory authority. VA has indicated
that some providers still attempt to bill beneficiaries for the dif-
ference between the billed amount and the amount payable under
the CHAMPVA program.

Committee Bill. Section 206 of the Committee bill would provide
that payments made by the Secretary to providers who furnish
medical care to a beneficiary covered under CHAMPVA shall con-
stitute payment in full and thereby extinguish the beneficiary’s li-
ability to the provider for that care.

Sec. 207. Payor provisions for care furnished to certain children of
Vietnam veterans.

Section 207, which is derived from S. 2984, would amend two
sections of title 38, U.S.C., relating to care furnished to certain
children of Vietnam veterans, so as to clarify payment procedures
for such care.

Background. Public Law 104-204, enacted in 1996, authorized
VA to furnish health care—either directly or through contracts—to
certain children of Vietnam veterans. The purpose was to provide
for the special needs of certain children of Vietnam veterans who
were born with the birth defect spina bifida and, in the case of chil-
dren of women Vietnam veterans, other covered birth defects, pos-
sibly as the result of the exposure of one or both parents to herbi-
cides during active service in the Republic of Vietnam during the
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Vietnam era. In order to carry out this health care program, VA
developed a fee for service (indemnity plan) program that provides
reimbursement for medical services and supplies related to spina
bifida and conditions associated with spina bifida. Currently, pro-
viders must accept VA’s payment as payment in full for the serv-
ices provided, but because VA’s payments are based on the
CHAMPVA fee payment schedule, and not actual charges, many
providers no longer agree to participate in these treatment pro-
grams.

Committee Bill. Subsection (a) of section 207 of the Committee
bill would amend section 1803 of title 38, U.S.C., to add a new sub-
section which would designate VA as the primary payer for care or
services furnished to children of Vietnam veterans suffering from
spina bifida or other disability associated with spina bifida. This
new subsection would expressly permit the provider (or his agent)
who furnished such care to seek payment from a third party payer,
if the beneficiary has a health care plan that would otherwise be
responsible for payment for the care and services, for the difference
between the amount billed and the amount paid by the Secretary.
The new subsection would prohibit the health care provider (or the
provider’s agent) from imposing any additional charges on the ben-
eficiary who received the care, or the beneficiary’s family, for any
service or item for which the Secretary has made payment under
this section. It would limit the total amount a provider could re-
ceive for furnishing care or services under this section from all
payer sources to the amount billed to VA. Finally, the new sub-
section would require VA, upon request, to provide a third party
with information concerning claims under this section.

Subsection (b) of section 207 of the Committee bill would amend
section 1813 of title 38, to enact the same provisions as detailed in
subsection (a) above, but, in the case of this subsection, for children
of women Vietnam veterans with other specified birth defects.

It is the Committee’s intention that because providers would be
permitted to bill beneficiaries’ health insurance for amounts not
paid by VA, this would lead to potentially higher reimbursements
for providers. The Committee is hopeful that this would encourage
more providers to participate with VA under these programs.

Sec. 208. Disclosures from certain medical records.

Section 208, which is derived from S. 2984, would permit VA
health care practitioners to disclose the relevant portions of certain
VA records to surrogate decision makers who are authorized to
make decisions on behalf of patients who lack decision-making ca-
pacity.

Background. Section 7332 of title 38, U.S.C., authorizes VA to
disclose treatment information for drug abuse, alcoholism and alco-
hol abuse, HIV infection, and sickle cell anemia only for certain
purposes which are set out in the section. Disclosure to surrogate
decision makers for the purpose of making informed decisions re-
garding the treatment of patients who lack decision-making capac-
ity, but to whom the patients had not specifically authorized re-
lease of section 7332-protected information prior to losing decision-
making capacity, is not one of the specified purposes.

Committee Bill. Section 208 of the Committee bill would amend
section 7332 of title 38, U.S.C., to permit VA health care practi-
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tioners to disclose the relevant portions of VA records of the treat-
ment of drug abuse, alcoholism and alcohol abuse, HIV infection,
and sickle cell anemia to surrogate decision makers who are au-
thorized to make decisions on behalf of patients who lack decision-
making capacity, but to whom the patient has not specifically au-
thorized release of section 7332-protected information prior to los-
ing decision-making capacity. This change would allow for such dis-
closure only under the circumstances where the information is
clinically relevant to decision that the surrogate is being asked to
make. The term “representative” means the individual, organiza-
tion, or other body authorized under section 7331 of title 38 and
the regulations implementing that provision, to give informed con-
sent on behalf of a patient who lacks decision-making capacity.

Sec. 209. Disclosure to Secretary of health plan contract information
and social security number of certain veterans receiving care.

Section 209, which is derived from S. 2984, would add a section
to chapter 17 of title 38, U.S.C., to authorize VA to require that
those seeking or receiving VA health care provide certain informa-
tion in connection with such care.

Background. Although VA has authority under section 1729 of
title 38, U.S.C., to recover from health insurance carriers the rea-
sonable charges for treatment of a veteran’s nonservice-connected
disabilities, there is no express statutory authority that requires an
applicant for, or recipient of, VA medical care to provide informa-
tion concerning health insurance coverage.

Under Section 7 of the Privacy Act, VA cannot deny to an indi-
vidual any right, benefit, or privilege provided by law because of
such individual’s refusal to disclose his or her social security num-
ber. However, this prohibition does not apply with respect to any
disclosure that is required by Federal statute.

Committee Bill. Section 209 would amend title 38 by adding sec-
tion 1709 which would authorize the Secretary to require that ap-
plicant for, and recipients of, VA medical care and services provide
their health plan contract information and social security numbers
to the Secretary upon request.

Subsection (a) would require specific information on any health
plan contract which provides coverage. Information that may be re-
quired regarding health plan coverage would include the name of
the health plan contract, the name of the veteran’s spouse, if cov-
erage is under the spouse’s health plan contract, the plan number,
and the plan’s group code. This authority will ensure that VA is
able to obtain contract information for a particular health plan.

Subsection (b) provides that the Secretary may require appli-
cants for, or recipients of, VA medical care or services to provide
their social security numbers and those of dependents or VA bene-
ficiaries upon whom the applicant or the recipient’s eligibility is
based. This subsection, in conjunction with subsection (c), discussed
below, affords the Secretary the statutory authority to require ap-
plicants for, and recipients of, VA health care benefits to disclose
social security numbers.

Subsection (¢) provides that the Secretary would be authorized to
deny the application of, or terminate the provision of medical care
or services to individuals who fail to provide information requested
pursuant to subsection (b). The subsection further provides that the
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Secretary may reconsider the application for or reinstate the provi-
sion of care or services once the information requested pursuant to
subsection (b) has been provided.

Subsection (d) provides that this section may not be construed as
authority to deny medical care and treatment to an individual in
a medical emergency. If a medical emergency exists, VA will not be
permitted to deny eligibility for medical care or services should the
applicant or recipient fail to provide health plan contract informa-
tion or social security numbers.

Because eligibility for medical care and services is conditioned on
the applicant or recipient’s provision of health plan contract infor-
mation or social security numbers, VA believes that the applicant
or recipient will have an incentive to provide the requested infor-
mation. VHA must match veterans’ income data with the Internal
Revenue Services and the Social Security Administration to carry
out its income verification responsibility under section 5317 of title
38, U.S.C. Such matching requires the use of verified social secu-
rity numbers. According to VHA, officials have obtained verified so-
cial security numbers for approximately 97 percent of its enrolled
veterans and 86 percent of the spouses for whom income is re-
ported. While this suggests that the voluntary reporting process is
working, VHA estimates that they still have more than 1,000,000
veterans enrolled for whom no social security number has been pro-
vided. Further, VHA argues that they have been unable to match
income for more than 675,000 spouses because the social security
numbers have not been provided.

The Committee expects VA to provide a high degree of confiden-
tiality for beneficiaries’ health plan information and social security
numbers.

Sec. 210. Enhancement of quality assurance.

Section 210 of the Committee bill, which is derived from S. 2377,
would require actions to enhance VA’s quality assurance efforts.
Specifically, this section of the Committee bill would require that:
(1) the USH (a) designate a physician to serve as VHA’s principal
quality assurance officer and (b) other physicians to serve as qual-
ity assurance officers for each VISN; (2) the director of each VHA
facility appoint a quality assurance officer for each facility; (3) the
USH establish mechanisms to allow VHA employees to submit con-
fidential reports on matters related to health care quality; and (4)
the Secretary undertake a comprehensive review of all VA quality
and patient safety policies.

Background. Under current law, section 7311 of title 38, U.S.C.,
VA operates a quality assurance system to monitor and evaluate
the quality of VA health care. That system is headed by the Chief
Quality and Performance Management Officer of the National
Quality and Performance Office. While a number of other entities
have a role in VA quality assurance efforts, including the Office of
the Inspector General, the Office of the Medical Inspector, the Na-
tional Patient Safety Office, and the Office of Compliance and Busi-
ness Integrity, none has a permanent oversight capacity at every
VA medical center. The VA quality assurance and monitoring pro-
gram, including the National Surgical Quality Improvement Pro-
gram (NSQIP), have proven effective in certain situations. How-
ever, in a report titled “Quality of Care Issues, VA Medical Center,
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Marion, Illinois” (January 2008), the VA Office of the Inspector
General (hereinafter, “OIG”) found that the quality assurance proc-
ess was ineffective in many respects. The peer review process, the
tracking of performance data on providers, and mortality assess-
ments as carried out at the Marion, Illinois, VA Medical Center
were all found to be deficient. The OIG concluded that:

[TThe oversight reporting structure for quality manage-
ment reviews at the Marion VAMC was fragmented and
inconsistent, making it extremely difficult to determine the
extent of oversight of patient quality or corrective actions
taken to improve patient care. This occurred partially be-
cause quality management responsibilities were split be-
tween multiple groups at the facility with little or no man-
agement oversight.

The OIG further concluded that the Marion VAMC Surgery Service
leadership was ineffective, and that communication among the
nurse responsible for NSQIP at the facility, surgical providers, and
the Chief of Surgery was highly ineffective, allowing multiple qual-
ity management processes to fail.

Based on information related to the Marion, IL, experience and
other oversight activity, the Committee believes that VA’s internal
processes can ensure quality in some circumstances, but that sig-
nificant improvements are necessary. Continuous and attentive
monitoring is not fully in place, and facility leadership across the
VA system must prioritize quality assurance.

Committee Bill. Section 210 of the Committee bill would add a
new section 7311A to chapter 73 of title 38, U.S.C. This new sec-
tion would require the USH to appoint a National Quality Assur-
ance Officer, reporting directly to the Under Secretary, who would
develop requirements and standards for a national quality assur-
ance program, and prescribe regulations for its implementation.

The Committee believes that such a position would be helpful in
order to ensure the thorough and uniform discharge of quality as-
surance requirements under such programs and activities through-
out VA facilities. The USH would also be required to designate
quality assurance officers for each VISN. Such officers would direct
the quality assurance effort of each network and coordinate, mon-
itor, and oversee the quality assurance programs and activities of
the medical facilities in the Network.

Additionally, section 210 of the Committee bill would require
each VA medical center Director to appoint a physician, from that
facility, to be the quality assurance officer for that facility. The Di-
rector would be required to ensure that other clinical or adminis-
trative duties of the person appointed as the quality assurance offi-
cer are reduced so as to not interfere with the person’s quality as-
surance duties. The quality assurance officer would report to the
director of the facility and to the quality assurance officer of the
VISN of which that facility is a part.

Section 210 would also require the USH to put in place a system
through which VHA employees might submit reports, on a con-
fidential basis, on quality of care matters to the quality assurance
officer at the employee’s facility. Such a system would provide a
safe channel through which employees might report their concerns
about care being furnished at the facility. Such a system should
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make it possible for any such reports to receive appropriate atten-
tion and review.

This section of the Committee bill also would require the Sec-
retary to submit a report to Congress on all policies and protocols
of VA that pertain to maintenance of health care quality and pro-
tection of patient safety at VA medical facilities. This report would
be required to include an assessment of NSQIP, with special em-
phasis on the effectiveness of the design and structure of the pro-
gram’s data collection, evaluation, and assessment structure, and
the sufficiency of resources allocated to that program. In testimony
before the Committee on May 21, 2008, Dr. Gerald Cross, Principal
Deputy Under Secretary for Health, expressed VA’s support for the
provisions of this section of the Committee bill that would require
a comprehensive review and report on health care quality and pa-
tient safety policies across the VA health care system.

Sec. 211. Reports on improvements to Department health care qual-
ity assurance.

Section 211, which is derived from S. 2377, would require the
Secretary to report on VA efforts to implement the provisions of the
Committee bill concerning quality assurance.

Background. There are currently no regular requirements for VA
to report to Congress on VHA quality assurance efforts. This lack
of effective reporting mechanisms can contribute to ineffective qual-
ity oversight. While the Inspector General performs valuable over-
sight of individual facilities and specific events, the Committee be-
lieves a comprehensive annual reporting requirement would more
effectively ensure oversight and accountability by the Committee
and the Congress.

Committee Bill. Section 211 would require the Secretary to sub-
mit a report to the Committees on Veterans’ Affairs and Appropria-
tions of the Senate and the Committees on Veterans’ Affairs and
Appropriations of the House of Representatives by December 15,
2009, and annually thereafter, through 2012. This report would de-
tail VA efforts, over the preceding fiscal year, to implement the
provisions of sections 104 (relating to standards for appointment
and practice of VHA physicians) and 210 (relating to quality assur-
ance officers) of the Committee bill, along with any recommenda-
tions the Secretary may have to improve the implementation of
these sections or to otherwise improve the quality of VA health
care. The Committee expects that this reporting requirement will
lead to increased oversight of VA’s efforts to improve quality assur-
ance efforts and activities.

Sec. 212. Pilot program on training and certification for family
caregiver personal care attendants for veterans and members of
the Armed Forces with TBI.

Section 212 of the Committee bill, which is derived from S. 2921,
would require the Secretary, in collaboration with the Secretary of
Defense, to carry out a pilot program to evaluate, over a three-year
period, the provision of health care training, certification and com-
pensation to family members of veterans and members of the
Armed Forces with TBI, so as to allow family members to function
as personal care attendants.
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Background. Currently, VA operates a Personal Care Attendant
certification program at the San Diego, California, VA Medical
Center for patients with spinal cord injury. According to the VHA
directives, family members can be personal care providers as long
as they are certified by a Spinal Cord Injury Center. Once certified,
VA can compensate these family members for the services they pro-
vide at a rate not to exceed the hourly rate paid to VA nursing as-
sistants.

There have been two prior attempts to address the issue of train-
ing family caregivers for veterans with TBI. Section 744 of Public
Law 109-364, the John Warner National Defense Authorization
Act of 2007 (hereinafter, “NDAA 2007”), required the establishment
of a panel to develop training curricula for family members on
caregiving techniques for TBI patients. Section 214 of Public Law
109-461, The Veterans Benefits, Health Care, and Information
Technology Act of 2006, mandated a VA pilot program to improve
caregiver assistance services, including training and certification.

Committee Bill. Section 212 of the Committee bill would require
the Secretary, in collaboration with the Secretary of Defense, to
carry out a 3-year pilot program in three VA medical facilities and,
if the Secretaries determine it is appropriate, one DOD medical fa-
cility. In selecting locations, the Secretary would be required to at-
tempt to locate the pilot program at VA Tier I polytrauma centers.
VA currently operates four such centers at the Minneapolis,
Tampa, Richmond, and Palo Alto VA medical centers. A fifth center
is slated to open at the San Antonio VA Medical Center in the near
future.

The Secretary would be required to develop a training program
for those who would serve as personal care attendants under the
pilot program. This training would be required to incorporate
standards of certification programs of national brain injury care
specialist organizations as well as best practices of caregiving orga-
nizations, such as the National Family Caregivers Association. This
training program would be required to draw on the training cur-
ricula that were developed under NDAA 2007.

The Secretary would be responsible for determining whether a
family member would be eligible for participation in the pilot pro-
gram, based upon the needs of the patient, as determined by the
patient’s physician. A family caregiver certified as a personal care
attendant under this pilot program would be eligible to be paid by
VA for the care the personal care attendant provides.

The Secretary or the Secretary of Defense would be required to
pay any costs of training family members of veterans or members
of the armed services, respectively, to be personal care attendants.
Under the pilot program, the Secretary would be allowed to provide
information to a properly certified personal care attendant, includ-
ing an assessment of the attendant’s needs and a referral to any
services provided in the attendant’s community that are relevant to
the attendant’s needs. These services could be provided by commu-
nity-based organizations, publicly funded programs, or VA. In mak-
ing this assessment, the Secretary would be required, to the great-
est extent practicable, to utilize existing caregiver assessment tools
currently in use by VA.

The Secretary would be required to report to Congress on the
pilot program within two years of the date of enactment of this Act.
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The report would include the Secretary’s recommendations regard-
ing the expansion or modification of the pilot program.

This section of the Committee bill specifies that nothing within
the provision would grant a right to family members to receive the
training and certification under the pilot program, nor would any-
thing prevent the Secretary from allowing a non-family member to
act as personal care attendant if the patient prefers such a person
to a family member.

The Committee believes that this pilot program has the potential
of allowing for a more efficient and appropriate program of recov-
ery and long-term care for those with TBIs, for whom institutional
long-term care would be too intensive or otherwise inappropriate.
This program would allow veterans to stay in their own homes but
still receive necessary living assistance.

This proposed pilot program is supported by The American Le-
gion, Veterans of Foreign Wars, Disabled American Veterans, Para-
lyzed Veterans of America, Vietnam Veterans of America, Wounded
Warrior Project, and the Brain Injury Association of America.

Sec. 213. Pilot program on provision of respite care to members of
the Armed Forces and veterans with TBI by students n grad-
uate programs of education related to mental health or rehabili-
tation.

Section 213, which is derived from S. 2921, would require the
Secretary of Veterans Affairs, in collaboration with the Secretary
of Defense, to carry out a three-year pilot program to assess the
feasibility and advisability of providing respite care to veterans and
service members through the services of students in certain grad-
uate education programs.

Background. There has been a marked increase in the number
of family members taking on the role of primary caregiver for in-
jured and disabled veterans since the start of the wars in Iraq and
Afghanistan. This is consistent with the overall trend of long-term
care moving from institutional to non-institutional settings. In re-
sponse to the impact on family members furnishing care, there has
also been an increasing use of non-institutional care options to re-
lieve and assist family caregivers.

VA has a long record of entering into affiliations with academic
institutions for the purposes of training clinicians, as well as for
enhancing research opportunities. Academic affiliations enhance
the education and experience of both VA professionals and the stu-
dents attending the academic affiliates.

In testimony submitted for the Committee’s May 21, 2008, hear-
ing, the Brain Injury Association of America (BIAA), described the
need for providing supportive services for family caregivers:

Particularly in light of the fact that caregivers often report
severe financial strain and frequently must give up their
jobs in order to take care of their loved one with TBI, in-
creased financial support and access to respite care for
family caregivers of returning servicemembers with TBI is
vital and long overdue.

BIAA cites one study that found that 47 percent of family care-
givers had given up their jobs at one year after the injury occurred.
At two years, that number was still 33 percent. These demands
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have been linked to the occurrence of stress reaction and other
physical and emotional problems.

Committee Bill. Section 213 of the Committee bill would estab-
lish a three-year pilot program to test the feasibility and advis-
ability of using graduate students in certain mental health and re-
habilitation programs to provide respite care to members of the
Armed Forces and veterans with TBI. The students would provide
relief to family caregivers and assist in developing cognitive and so-
cial skills in the patient.

This pilot program would be carried out at no more than ten sep-
arate locations selected by the Secretary, all of which must be VA
medical facilities that are in proximity to or affiliated in some man-
ner with an educational institution that has a graduate program in
mental health or rehabilitation related field. The Secretary would
be required to give special consideration to VA facilities that are
Tier I polytrauma centers, and VA facilities that are in proximity
to regions with large concentrations of veterans with TBI.

The Secretary would be required to recruit, train, and assign
graduate students in the designated fields of education in order to
provide respite care to veterans and servicemembers in the pilot
program. The Secretary, in collaboration with the head of the se-
lected graduate program, would be required to determine the
amount of training required, the number of hours of care to be pro-
vided, and the requirements for successful participation for the
graduate students participating in the program. The Secretary
would be required to incorporate into the training program any ap-
plicable standards and protocols of national brain injury care spe-
cialist organizations, as well as recognized caregiving best prac-
tices.

For purposes of the pilot program, the Committee bill would de-
fine “respite care” as the temporary provision of care to an indi-
vidual to provide relief to the regular caregiver, and the term “fam-
ily member” to include friends or partners of the patient.

The Committee believes that the provision of respite care as out-
lined in this pilot program could be vital in further strengthening
the family caregiver model a feasible system of care.

Sec. 214. Pilot program on the use of community-based organiza-
tions and local and State government entities to ensure that vet-
erans receive care and benefits for which they are eligible.

Section 214 of the Committee bill, which is derived from S. 2796,
would require VA to carry out a pilot program to study the use of
community-based organizations, and local and State government
entities, to help ensure that veterans receive needed care and bene-
fits.

Background. Dr. Stanley Luke, PhD, Vice President for Programs
of Helping Hands Hawaii, one of Hawaii’s largest social service
nonprofits and a provider of direct services to Hawaii veterans, tes-
tified before the Committee on May 21, 2008, expressing support
for the pilot program contemplated by this section of the Com-
mittee bill. According to Dr. Luke, as a consequence of cultural or
other factors in certain locations, VA personnel may sometimes not
be most appropriate to reach out to veterans and that, in such in-
stances, local organizations, with specific local cultural skills, may
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be better able to relate to, and interact with, veterans and their
families in specific locations.

Helping Hands Hawaii has attempted to assist veterans through
outreach, assistance in interacting with VA, explaining eligibility
and available benefits and services, and providing mental health
care. The pilot program provided for under this section of the Com-
mittee bill would have VA focus more intently on this approach and
study whether these efforts can be effectively replicated.

Committee Bill. Section 214 of the Committee bill would require
the Secretary to establish and implement a pilot program to study
the use of community-based organizations, and local and State gov-
ernment entities, in the provision of care and benefits to veterans.
This program would specifically seek to improve coordination be-
tween community, State, and Federal providers of health care and
benefits to veterans who are transitioning from military to civilian
life; to make medical care and mental health care more available
to veterans who are transitioning; to provide assistance to families
of transitioning veterans; and to provide greater outreach to vet-
erans and their families, and to inform them about their eligibility
for, and availability of, benefits and care.

The pilot program would continue for a period of two years after
enactment of the Committee bill, and be carried out at five loca-
tions that the Secretary would select. In selecting the program lo-
cations, the Secretary would be required to place special emphasis
on rural areas, areas with high proportions of minority groups,
areas with high proportions of individuals who have limited access
to health care, and areas that are not in close proximity to an ac-
tive duty military station.

The Secretary would award grants to organizations and entities
for them to use in providing services under the pilot program. Any
organization or entity wishing to participate in the program would
be required to submit an application to the Secretary containing a
description of how the program was developed in consultation with
VA and a plan for the organization to coordinate activities with
local, State, and Federal government agencies that provide services
so as to avoid duplication of services.

The Secretary would be required to promulgate regulations gov-
erning the appropriate use of grant funds by organizations. The
Secretary would also be required to submit a report on the pilot
program within 180 days after the program’s end. The report would
include findings and conclusions, an assessment of the benefits that
were provided, and any recommendations from the Secretary re-
garding whether to continue the pilot program.

Sec. 215. Specialized residential care and rehabilitation for certain
veterans.

Section 215, which is derived from S. 2889, would authorize VA
to contract for specialized residential care and rehabilitation serv-
ices for certain veterans of OIF/OEF.

Background. Veterans with TBI or other serious disabilities and
conditions have significant long-term care needs. These veterans
may not need nursing home care, but they do not always have the
resources needed to remain at home and live independently. This
presents a challenge both for the veteran and the health care sys-
tem.
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Committee Bill. Section 215 of the Committee bill would amend
title 38, U.S.C., by adding a new subsection (g) to section 1720 so
as to authorize the Secretary in carrying out its community resi-
dential care program, to contract for specialized residential care
and rehabilitation services for eligible veterans. Veterans covered
by this provision would be veterans of OEF/OIF who: (1) suffer
from TBI; (2) have an accumulation of deficits in activities of daily
living and instrumental activities of daily living that affects their
ability to care for themselves; and (3) would otherwise receive their
car?1 and rehabilitation in a nursing home care, which exceeds their
needs.

It is the intent of the Committee that VA should have authority
to provide veterans with significant long-term needs with a much
more appropriate treatment setting for long-term rehabilitation
services.

Sec. 216. Exemption from copayment requirement for veterans re-
ceiving hospice care.

Section 216, which is derived from S. 2889, would eliminate co-
payment requirements for veterans receiving VA hospice care in
any setting.

Background. In 2004, with the enactment of Public Law 108-422,
Congress eliminated copayment requirements for veterans receiv-
ing hospice care in VA nursing homes, but that change did not
eliminate copayments for hospice care furnished in other settings.
The Medicare program does not impose copayments for hospice
care, regardless of the setting. The Committee does not believe that
VA should require such copayments either.

Committee Bill. Section 216 would amend section 1710 of title 38,
U.S.C., to eliminate copayment requirements for veterans receiving
VA hospice care either in a VA hospital, or at home on an out-
patient basis. The Committee bill would exempt all hospice care
from copayments, thereby providing equitable treatment for all vet-
erans receiving such care.

Sec. 217. Repeal of limitation on authority to conduct a widespread
HIV testing program.

Section 217, which is derived from S. 2889, would remove a re-
striction in current law on VA’s ability to conduct widespread test-
ing for HIV among VA patients.

Background. Currently, section 124 of Public Law 100-322 per-
mits VA to test a patient for HIV infection only if the veteran re-
ceives pre-test counseling and provides written informed consent
for such testing. This differs from other blood testing that VA con-
ducts routinely, which requires only a patient’s verbal informed
consent. VA advises that the requirements for pre-test counseling
and signed consent often delay testing for HIV infection.

Committee Bill. Section 217 would repeal section 124 of Public
Law 100-322. Eliminating this section from the law would bring
VA’s statutory HIV testing requirements in line with current
guidelines issued by the Centers of Disease Control and Prevention
and will not diminish patient rights, as VA would still be required
to obtain the patient’s verbal informed consent. Generally, in-
formed consent requires the responsible practitioner to discuss and
inform the patient about the procedure/treatment and its risks and
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benefits, as well as answer any questions that patient may have
about the procedure/treatment. In addition, a patient may always
reject VA treatment or procedures.

The Committee believes that by eliminating section 124 of Public
Law 100-322, veterans would benefit from earlier medical inter-
vention, thereby improving the potential health outcomes of in-
fected patients, while at the same time advancing the country’s
broader public health goals.

Sec. 218. Authority to disclose medical records to third party for col-
lection of charges for provision of certain care.

Section 218, which is derived from S. 2889, would amend two
provisions of title 38, U.S.C., so that VA could disclose individually-
identifiable patient medical information in connection with the col-
lection of charges for VA care or services.

Background. Under section 1729 of title 38, U.S.C., VA has au-
thority to recover from health plans or health insurance carriers
the reasonable charges for treatment of a veteran’s nonservice-con-
nected disabilities. In order to recover charges and obtain reim-
bursement for care, VA must submit bills or claims containing in-
formation to the health plan for the episode of care. If during the
episode, the veteran was diagnosed or treated for certain condi-
tions, this information is communicated via the bill to the health
plan.

Section 5701 of title 38 permits VA to release the names and
home addresses of veterans and their dependents without consent
only for very limited purposes. There is some question whether dis-
closures for billing purposes are currently permitted under sub-
section (b)(6) of that section in cases in which the United States
has not yet instituted litigation to collection an amount owed VA
under section 1729.

Section 7332 of title 38 similarly permits VA to release
indentifying information and treatment information, without prior
written consent for the medical conditions covered by the section—
drug abuse, alcoholism or alcohol abuse, HIV infection, or sickle
cell anemia—only for certain, limited purposes specified in sub-
section (b) of 7332. The authorized exceptions do not include releas-
ing identifiable patient information to a third-party health plan for
collection purposes, without the patient’s prior written authoriza-
tion.

Committee Bill. Section 218 would add new subsections to section
5701 and 7332 of title 38, U.S.C., to authorize the Secretary to dis-
close individually-identifiable patient medical information without
the prior written consent of a patient to a third-party health plan
to collect reasonable charges under section 1729 of this title for
care or services provided for a non-service-connected disability.

The amendment to section 5701 would specifically authorize dis-
closure of a patient’s name and address information for collection
purposes. Disclosure of the information other than the patient’s
name and address is authorized under existing authority in sub-
section 5701(e). Similarly, the section 7322 change would authorize
disclosure of both individual identifier information and the medical
information for purposes of carrying out VA’s responsibilities under
section 1729.



46

The Committee notes that such disclosures without a patient’s
prior written authorization are generally permitted under regula-
tions promulgated pursuant to section 264 of the Health Insurance
Portability and Accountability Act of 1996 (HIPAA). Since health
plans that VA would bill for the reasonable cost of medical care
under this authority are covered by the HIPAA privacy regulations,
they will be able to use and disclose the patient-identifiable infor-
mation provider in accordance with HIPAA.

The Committee anticipates that these changes to current law will
result in higher revenue collections.

Sec. 219. Expanded study on the health impact of Project SHAD.

Section 219 of the Committee bill, which is derived from S. 2937,
would require VA to contract with the Institute of Medicine of the
National Academies (IOM) for an expanded study on the health im-
pact of Project SHAD.

Background. During the period 1962-1974, the Defense Depart-
ment conducted a series of tests of chemical and biological mate-
rials in water-borne settings. The tests, known as Project SHAD
exposed hundreds of veterans to VX nerve gas, E. Coli, and other
substances.

The Project SHAD tests were intended to show the vulnerability
of Navy ships to chemical and biological warfare agents. By learn-
ing how those agents would disperse, military planners hoped to be
able to improve procedures to protect crewmembers and decontami-
nate ships.

Beginning in 2002, VA contracted with IOM to conduct a study
of the health effects on veterans who participated in Project SHAD
(contract number No. V101(93)P-1637, T/0). While there are many
known medical problems associated with repeated chemical and bi-
ological weapons exposure, the Committee is concerned that the
study, which was released last year, is incomplete because it omits
a nu&nber of Project SHAD veterans who were known to DOD and
to VA.

Committee Bill. Section 219 of the Committee bill would require
the Secretary to enter into a contract with IOM, within 90 days
after the enactment of this Act, for the purposes of IOM conducting
a study of the health impacts of Project SHAD on servicemembers
participating in the tests. The Committee bill would require that
this study include all servicemembers involved in the tests, insofar
as is practicable and consistent with the requirements of con-
ducting sound research. The Committee Bill would authorize the
utilization of the results from the study “Long-Term Health Effects
of Participation in Project SHAD” conducted by IOM.

Congress has previously approved unfettered, VA-provided care
for veterans who participated in Project SHAD. While the Com-
mittee believes that these veterans deserve and should receive care
from VA at no cost for any condition that cannot be attributed to
other causes, the Committee believes there is value in examining
the impact of such testing on participants in order to better under-
stand the potential effects of other such testing.

The Committee also notes that there is value in continued re-
search into the areas of chemical and biological weapons exposure
and that VA and DOD should make every effort to identify and
contact all former servicemembers who participated in Project
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SHAD as well as testing that occurred during a similar time period
at Edgewood Arsenal, Dugway Proving Grounds, Ft. McClellan,
and Ft. Detrick.

Sec. 220. Use of non-Department facilities for rehabilitation of indi-
viduals with TBI.

Section 220 of the Committee bill would amend a recently en-
acted section of title 38, U.S.C., so as to specify the circumstances
in which non-VA facilities would be utilized as part of the rehabili-
tation and community reintegration plans for veterans and mem-
bers of the Armed Forces who are receiving care from VA for TBI.

Background. VA has done much in recent years to develop its ca-
pability to treat TBI. However, VA has limited experience in treat-
ing younger veterans with debilitating injuries such as TBI. As a
result, Congress passed a series of VA-related provisions in NDAA
2007, the bulk of which sought to expand and enhance TBI care at
VA facilities. As part of those provisions, Congress also gave VA
the ability to enter into cooperative agreements with public or pri-
vate entities to send certain veterans suffering with TBI to non-De-
partment facilities for rehabilitative care. In some circumstances,
VA may find the service of a non-VA facility to be better suited to
providing the care required by some veterans with TBI. In the Sen-
ate-passed version of NDAA 2007, specific criteria for eligibility
and standards of care were laid out, but these provisions were
dropped in reconciliation negotiations with the House.

Committee Bill. Section 220 of the Committee bill would amend
section 1710E of title 38, U.S.C., so as to add two new subsections
that were included in the Senate-passed legislation from the NDAA
2007. Proposed new subsection (b) would specify that non-VA facili-
ties would be used when the Secretary cannot provide treatment or
services at the frequency or for the duration required by the indi-
vidual plan of veteran or servicemember suffering from TBI or
when the Secretary determines that it is optimal for the veteran
or servicemember’s recovery and rehabilitation. Proposed new sub-
section (d) would establish standards for the selection of a non-De-
partment facility, requiring that the facility itself maintains care
standards that have been established by an independent, peer-re-
viewed organization that accredits specialized rehabilitation pro-
grams for adults with TBI.

The Brain Injury Association of America supports section 220,
“as it sets forth a pivotal mechanism for enhancing cooperation be-
tween the private sector and the VA health care system. Such co-
operation is vitally necessary in order to provide access to, and
choice within, the full continuum of care that returning service
members with TBI need and deserve.”

Sec. 221. Inclusion of tribal organizations in certain programs for
State veterans homes.

Section 221 of the Committee bill, which is derived from S. 3000,
would include tribal organizations in certain authorities relating to
State veterans’ homes. The health facilities of tribal organizations
would be eligible to be treated as veterans homes for funding pur-
poses, and tribal organizations would be eligible to apply for vet-
eran State home construction grants.
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Background. State veterans homes are homes established by the
States for disabled veterans in need of long-term care. They provide
nursing home care, domiciliary care, and adult day care. VA part-
ners with States in two ways to assist in funding the homes. Under
Sections 1741-1743 of title 38, U.S.C., VA has the authority to
carry out a per diem payment program in which it provides a por-
tion of the daily cost of care for each veteran residing in a home.
Under Sections 8131-8137 of title 38, VA has the authority to con-
duct a construction grant program, in which it can provide up to
65 percent of the total cost of building a home, with the States re-
quired to put up 35 percent. Under current law, tribal organiza-
tions are not considered states for the purposes of being eligible for
either of these programs.

Based on the 2000 U.S. Census, VA projected in a September
2006 report that during the time period from 2005 and 2020, the
number of older veterans overall will decline by 10 percent. During
that same time, VA projected a nearly 60 percent increase in the
number of older American Indian and Alaska Native veterans. The
expected decline in the overall number of older veterans is attrib-
uted largely to the World War II and Korean War-era veteran pop-
ulations, which are declining largely for age-related reasons. In
contrast, American Indian veterans are much less likely to be
World War II or Korean War-era, and more likely to be Vietnam-
era than the overall veteran population.

As early as the 1990s, Native Americans have identified a press-
ing need for improved long-term care in Native communities. In
1995, the National Indian Council on Aging described long-term
care as the most pressing issue facing American Indian elders. Ac-
cording to a survey reported in the 2002 American Indian and
Alaska Native Roundtable on Long-Term Care, only 17 percent of
tribes report having nursing homes available on the reservation or
in the tribal community. Nineteen percent reported that their tribe
was planning to create or expand long-term care services. Despite
recognition of the need for long-term care, as well as interest
among tribes in developing such care, Native American commu-
nities are constrained by limited federal funding and the abject
poverty that characterizes much of Indian Country.

Committee Bill. Subsection (a) of section 221 of the Committee
bill would amend section 8138 of title 38, U.S.C., so as to allow for
the treatment of health facilities of tribal organizations, or beds
within such facilities, as State veterans homes. As a result of this
amendment, tribal organization health facilities would be treated
in the same manner as other health facilities (or beds), with the
exception of newly designated subsection (f) of section 8138, which
sets September 30, 2009, as the expiration date for the treatment
of new health facilities as State homes, which would not apply to
the health facilities of tribal organizations.

Subsection (b) of section 221 of the Committee bill would amend
title 38 in a number of ways so as to give the Secretary the author-
ity to award construction grants to tribal organizations for the con-
struction of State veterans homes as set forth in subchapter III of
chapter 81 of title 38.

Subsection (b)(1)(A) would provide that, for the purposes of the
subchapter, “tribal organization” would have the meaning given to
the term in section 3765 of title 38.
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Subsection (b)(1)(B) would amend section 8132 of title 38, the
declaration of purpose for the subchapter, to include tribal organi-
zations along with the “several states” as the entities to be assisted
in creating State veterans homes.

Subsection (b)(1)(C) would amend title 38 by adding a new sec-
tion—Section 8133A. Tribal organizations—so as to give the Sec-
retary the express authority to award construction grants to tribal
organizations. This new section would provide that grants to tribal
organizations shall be awarded in the same manner as States, with
certain exceptions. One such exception shall be that, for the pur-
pose of assigning priority under subsection (c)(2) of section 8135 of
title 38, if a tribal organization is located within a State that has
previously applied for a construction grant, the tribal organization
shall be treated as if it previously applied as well. Other exceptions
may be prescribed by the Secretary to take into account the unique
circumstances of tribal organizations.

Recognizing the limited long-term care options in Native Amer-
ican communities, as well as the sovereign status of Federally-rec-
ognized tribes, section 221 would enable the Secretary to award
State veterans home grants directly to tribal organizations.

As reported by the Harvard Project on American Indian Eco-
nomic Development: “Where tribes make their own decisions about
what approaches to take and what resources to develop, they con-
sistently out-perform outside decision makers.” The Committee ex-
pects that, by including tribal organizations among those eligible to
apply for State veteran homes grants, these organizations will be
able to provide more effective long-term care for the veterans in
their communities.

Sec. 222. Extension of pilot program on caregiver assistance serv-
ices.

Section 222 of the Committee bill would amend section 214(d) of
the Veterans Benefits, Health Care, and Information Technology
Act of 2006 (Public Law 110-461) to extend the pilot program on
caregiver assistance services for an additional year, to 2009.

Background. In December 2006, Congress passed S. 3421, The
Veterans Benefits, Health Care, and Information Technology Act of
2006, which became Public Law 109—461. A provision of this legis-
lation created a two-year pilot program to assist home-based care-
givers of disabled veterans. At the time, spouses and family mem-
bers acting as the primary caregivers for wounded veterans was a
growing trend, and the need to provide supportive services to these
caregivers was becomingly increasingly apparent. The intent be-
hind the pilot was to incentivize field clinicians to create innova-
tive, localized programs to assist caregivers in their respective com-
munities. Along with the authorization for the pilot itself, Congress
authorized $5,000,000 for the administration of the program.

VA is currently providing approximately $4,700,000 for these
pilot programs to expand and improve health care education and
provide needed training and resources for caregivers who assist dis-
abled and aging veterans in their homes. This funding enhances
the support and training for family members and other caregivers
who work to care for these veterans.

There are currently eight caregiver projects across the country.
Among the key services provided to caregivers are transportation,
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respite care, case management and service coordination, assistance
with personal care (bathing and grooming), social and emotional
support, and home safety evaluations. Education programs teach
caregivers how to obtain community resources such as legal assist-
ance, financial support, housing assistance, home delivered meals
and spiritual support.In addition, caregivers are taught skills such
as time management techniques, medication management, commu-
nication skills with the medical staff and the veteran, and ways to
take better care of themselves.

Many of the projects use technology, including computers, web-
based training, video conferencing and teleconferencing to support
the needs of caregivers who often cannot leave their homes to par-
ticipate in support activities.

Committee Bill. Section 222 of the Committee bill would amend
section 214(d) of the Veterans Benefits, Health Care, and Informa-
tion Technology Act of 2006, Public Law 110—461, so as to extend
the pilot program on caregiver assistance services for an additional
year, through the end of fiscal year 2009.

Families and other caregivers are on the front lines of efforts to
care for veterans who have served this nation. Because the pilot
program was enacted late in 2006, sites were announced fully one
year later and the money has already been allocated to the various
programs, VA needs an additional year’s authorization to fully
carry out the pilot program.

Sec. 223. Pilot program on provision of dental insurance plans to
veterans and survivors and dependents of veterans.

Section 223 of the Committee bill, which is derived from S. 3178,
would direct the Secretary to carry out a pilot program to assess
the feasibility of providing a dental insurance plan to eligible vet-
erans, survivors, and dependents of veterans.

Background. VA provides a full range of dental services at its fa-
cilities. However, under current law, section 1712 of title 38,
U.S.C., dental services are only offered to certain veterans or to
veterans under special circumstances. For example, veterans who
have a service-connected compensable dental condition, are former
prisoners of war, or who have 100 percent service-connected dis-
abilities are eligible for any needed dental care. Other veterans are
eligible only for dental care necessary to resolve problems arising
in certain narrowly defined situations, such as a veteran whose
dental condition is aggravating a service-related condition or who
requires dental care to continue participation in a vocational reha-
bilitation program. In addition, CHAMPVA does not provide dental
coverage for survivors and dependents of veterans receiving care
under that program except under very limited circumstances.
CHAMPVA, established by Public Law 93-82, is primarily a fee-
for-service program that provides reimbursement for most medical
care for certain eligible dependents and survivors of veterans rated
permanently and totally disabled from a service-connected condi-
tion. The program reimburses providers and facilities a fixed
amount for treatment given, less any co-pay from beneficiaries.

DOD administers a health care system for active duty service-
members, military retirees, certain Reserve and National Guard
members, and eligible family members under the TRICARE pro-
gram. Through TRICARE, dental benefits may be provided to select



51

beneficiaries at military treatment facilities; for others, voluntary
dental insurance coverage is available through a DOD contract
with private insurers is available. Section 703 of Public Law 104—
201, NDAA 2007, established the TRICARE Retiree Dental Pro-
gram (TRDP) through which military retirees and their eligible
family members are given the option to purchase dental coverage
under a contract managed by DOD. Over 1,000,000 eligible partici-
pants have some level of dental coverage under TRDP. TRDP en-
rollees have access to a network of about 112,000 dental plan pro-
viders across the nation. Premiums currently range from $14 to
$48 per month for an individual policy, depending on the region
and type of dental plan selected.

Committee Bill. Section 223 of the Committee bill, in a free-
standing provision, would require the Secretary to carry out a pilot
program on the provision of dental insurance plans to veterans and
survivors, and dependents of veterans.

Subsection (a) of section 223 would require the Secretary to carry
out the pilot program so as to assess the feasibility and advisability
of providing dental insurance.

Subsection (b) of section 223 would define the participants in the
pilot program as veterans enrolled in VA’s medical care system and
survivors and dependents of veterans eligible for medical care
under CHAMPVA.

Subsection (c) of section 223 would specify that the pilot program
is éo be carried out in not less than two and no more than four
VISNS.

Subsection (d) of section 223 would specify that the Secretary is
to contract with a dental insurer to administer the dental plan.

Subsection (e) of section 223 would require the dental plan under
the pilot program to provide benefits considered appropriate by the
Secretary, including diagnostic, preventative, endodontic, surgical,
and emergency services.

Subsection (f) of section 223 would provide that enrollment in the
dental insurance plan would be voluntary and would be for such
minimum period of enrollment as the Secretary prescribes.

Subsection (g) would require the Secretary to set premiums for
dental plan coverage on an annual basis and would specify that the
premiums would be paid entirely by plan enrollees.

Subsection (h) of section 223 would permit the voluntary
disenrollment from a dental plan if the disenrollment occurs within
30 days of the beginning of the enrollment period or, under certain
allowable circumstances, such as a relocation to a jurisdiction out-
side a plan area or a serious medical condition preventing use of
plan benefits, if the disenrollment does not jeopardize the fiscal in-
tegrity of the dental plan.

Subsection (i) of section 223 would specify that nothing regarding
the pilot program will affect VA’s responsibility to provide dental
care under section 1712 of title 38 nor would an individual’s par-
ticipation in an insurance plan under the pilot program affect the
individual’s entitlement to dental services under that section.

Subsection (j) would specify that the dental insurance plan under
the pilot program is to be administered pursuant to regulations
prescribed by VA.

The Committee is interested in testing within the VA health care
system the TRDP concept of supplementing dental benefits pro-
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vided at government facilities with more comprehensive, voluntary
dental insurance coverage financed through enrollee premiums.
This concept is not meant to minimize VA’s obligation to provide
high quality dental services under existing requirements of law.

TITLE III—WOMEN VETERANS HEALTH CARE

Sec. 301. Report on barriers to receipt of health care for women vet-
erans.

Section 301 of the Committee bill, which is derived from S. 2799,
would require the Secretary to submit a report to Congress, no
later than June 1, 2009, on the barriers to women veterans’ access
to VA health care.

Background. Under current law, VA is authorized to provide care
to all veterans, including women veterans. While there has been
some specific legislative action on certain areas of care for women
veterans, such as for homeless reintegration services, the Com-
mittee believes that much more can be done. Although this ap-
proach has yielded some clear successes, there are concerns that
there may be insufficient attention to ensuring uniform access to
gender-specific services across the VA health care system. Accord-
ing to DOD, women represent approximately 17 percent of all de-
ployed service members, and therefore are a growing portion of the
veteran population.

Committee Bill. Section 301 of the Committee Bill would require
VA to submit a report to Congress, not later than June 1, 2009,
that would include, among other elements, information on an iden-
tification and assessment of any stigma associated with women vet-
erans seeking mental health care, access to care for women vet-
erans described in terms of distance to VA facilities, availability of
child care, the comfort and personal safety perception of women
veteran patients, the sensitivity of VA health care providers to
issues affecting women veterans, and the effectiveness of outreach
to women veterans.

The Committee seeks to ensure that appropriate attention and
resources are directed to the needs of women veterans. For that to
happen, those needs must be properly identified and described.
That is the goal of this mandated study.

VA testified at the Committee’s May 21, 2008, hearing on pend-
ing legislation that it was already in the process of conducting an
assessment of barriers to care for women veterans. The results of
that effort can either be provided to the Committee as soon as the
results are available or can be made a part of the report mandated
by this section of the Committee bill.

Sec. 302. Plan to improve provision of health care services to women
veterans.

Section 302 of the Committee bill, which is derived from S. 2799,
would require VA to develop a plan to improve the provision of
health care services to women veterans, and to submit this plan to
Congress no later than 18 months after enactment of the Com-
mittee bill.

Background. Public Law 102-585, enacted in 1992, authorized
new and expanded services for women veterans, including coun-
seling for sexual trauma on a priority basis, specific health services
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for women, such as Pap smears, mammography, and general repro-
ductive health care (including birth control and treatment of meno-
pause) at many VA medical facilities.

Public Law 104-262, enacted in 1996, expanded services further
to include maternity and infertility benefits. In fiscal year 1997,
the USH appointed the first full-time Director for the Women Vet-
erans Health Program. The program oversees a system of medical
and psychosocial services for women.

As discussed above, in connection with section 301 of the Com-
mittee bill, the Committee is concerned that these benefits are not
being furnished evenly across the VA system.

The 2008 Report of the Advisory Committee on Women Veterans
found that:

The new and complex needs of today’s women veterans,
particularly those who served in Operations Enduring and
Iraqi Freedom, require that VA assess the effectiveness of
its existing gender specific programs and initiate new ones
that strategically address the many needs of this cohort in
a way that is inviting, compassionate, and demonstrate a
driven yield toward the best outcomes.

The burgeoning demand for care from women veterans requires
that VA be fully prepared to deal with their health care needs. The
estimated population of women veterans as of 2001 was 1,600,000,
or about 7.2 percent of the total veteran population. Currently,
women make up 14.8 percent of the active duty military force and
approximately 22.8 percent of the reserve force. By 2010, they are
expected to represent over 14 percent of the total veteran popu-
lation. Fifty-six percent of women veterans who use VA are less
than 45 years of age.

Committee Bill. Section 302 of the Committee bill would require
VA to develop a plan on the provision of health care services to
women veterans. The plan would include how VA intends to im-
prove current services to women veterans, as well as how to appro-
priately provide for the future needs of women currently serving in
OIF/OEF. As part of this plan, the Secretary would be required to
identify the types of health care services that will be available to
women veterans at each VA medical center, as well as what per-
sonnel would be required to provide such services. This plan would
have to submitted to the two Veterans’ Affairs Committees not
later than 18 months after the date of enactment of the Committee
bill.

It is the Committee’s view that requiring VA to develop a plan
is a first step to ensuring that the needs of women veterans are
met, now and into the future.

Sec. 303. Independent study on health consequences of women vet-
erans of military service in OIF [ OEF.

Section 303, which is derived from S. 2799, would require the
Secretary to enter into an agreement with a non-Department entity
to conduct an independent study on the health consequences of
service by women veterans in OIF/OEF.

Background. Public Law 98-160, enacted in 1983, established the
Advisory Committee on Women Veterans (hereinafter, “Advisory
Committee”). In addition, Public Law 103-446, enacted in 1994,
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created the Center for Women Veterans (hereinafter, “Center”).
Both entities play invaluable roles in helping to shape VA’s re-
sponses to the needs and concerns of women veterans.

The Advisory Committee evaluates existing VA programs and
makes recommendations for the enhancement of programs and
services for women veterans while the Center oversees all VA pro-
grams for women veterans. However, neither entity is specifically
charged to focus on the possible health consequences for women
veterans who have served on activity duty in the Armed Forces in
deployment in OIF/OEF.

There are more women serving in the U.S. Armed Forces than
in any other period in American history. More than 160,000 female
U.S. servicemembers have served in Iraq, Afghanistan, and the
Middle East since 2003. At least 450 women servicemembers have
been wounded in Iraq, more female casualties than in the Korean,
Vietnam, and first Gulf Wars combined.

Another consequence of the increased number of women serving
in the U.S. military is an increase in the occurrence of rape and
sexual assault by their male comrades. Connie Lee Best, PhD, a
Clinical Psychologist and Professor in the Department of Psychi-
atry and Behavioral Sciences at the Medical University of South
Charolina testified before the Committee on April 25, 2007, noting
that:

Numerous research studies have documented rates of rape
ranging from lows of six percent for active duty to rates
that are significantly higher. One study found that 23% of
female users of VA health care reported experiencing at
least one sexual assault while in the military.

Given the extensive service of women in OIF/OEF, the Com-
mittee is of the view that VA must fully assess the health con-
sequences of their service. Only then will VA know how best to
meet their specific needs.

Committee Bill. Section 303 of the Committee bill would require
the Secretary to enter into an agreement with a non-Department
entity, such as the IOM, to conduct an independent study on the
health consequences of service in OIF/OEF for women veterans.
The study would include an examination of any and all possible en-
vironmental and occupational exposures and their effects on the
general, mental, and reproductive health of women veterans who
served in OIF/OEF. It would also include an analysis of all pub-
lished literature on such exposures, as well as on combat trauma,
including military sexual trauma. The study would be required to
be completed and submitted to Congress no later than 18 months
after the enactment of the Committee bill, and the Secretary would
be required to submit a response to the report of the study no later
than 90 days following the submission of the findings of the study.

Sec. 304. Training and certification for mental health care providers
on care for veterans suffering from sexual trauma.

Section 304 of the Committee bill, which is derived from S. 2799,
would require VA to implement a program for education, training,
and certification for VA mental health care providers on care and
counseling services for veterans suffering from military sexual
trauma.
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Background. Public Law 102-585, enacted in 1999, authorized
VA to include outreach and counseling services for women veterans
who experienced incidents of sexual trauma while serving on active
duty in the military. The law was later amended by Public Law
103—452 so as to authorize VA to provide counseling related to sex-
ual trauma to men, as well as to women. Public Law 108—422, en-
acted in 2004, extended VA’s authority permanently to provide
Military Sexual Trauma (MST) counseling and treatment to active
duty service members or those serving on active duty for training.

VA has a number of strong programs geared toward mental
health needs generally. However, MST is a discrete phenomenon
and must be addressed as such. In addition, given the high num-
bers of women subjected to MST, as discussed above in connection
with Section 303 of the Committee bill, the Committee believes
that a more targeted approach is necessary.

Dr. Connie Best testified before the Committee in 2007 that:

* % % the VA is staffed by some of the best mental health
providers and by some with exceptional expertise in MST.
However, I believe the one of the problems facing the VA
in their responsibility to meet the needs of today’s vet-
erans who have experienced MST is one of sheer
numbers * * * That means more qualified and appro-
priately trained providers must be available. Those pro-
viders must be able to provide specialized sexual assault
services and understand the interaction of sexual trauma
with combat-related trauma.

Dr. Best suggested that VA should add specialized training pro-
grams for providers in the treatment of MST.

Committee Bill. Section 304 of the Committee bill would amend
section 1720D of title 38, U.S.C., so as to add two new subsections.

Proposed new subsection (d) would require VA to implement a
program for education, training, and certification for VA mental
health care providers on care and counseling services for veterans
suffering from MST. The new subsection would require that the
training be carried out in a consistent manner and that it include
principles of evidence-based treatment and care for sexual trauma.
VA would also be required to determine the minimum qualifica-
tions necessary for mental health professionals certified under the
prggram to provide evidence-based care and therapy to veterans for
MST.

Proposed new subsection (e) would require VA to report to Con-
gress annually on the care and counseling provided under section
1720D. Specifically, VA would provide information on the number
of mental health professionals and primary care providers who
have been certified under the program; the amount and nature of
continuing medical education provided under such program to pro-
fessionals and providers who have been so certified; the number of
women veterans who received counseling and care and services
from professionals and providers who have been trained or certified
under the program; the number of training, certification, and con-
tinuing medical education programs operating under subsection (d);
and the number of trained full-time equivalent employees required
in each facility of VA to meet the needs of veterans requiring treat-
ment and care for sexual trauma.
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Finally, subsection (b) of section 304 of the Committee bill, in a
freestanding provision, would require the Secretary to establish
education, training, certification, and staffing standards for VA
health care facilities for full-time employees who are trained to pro-
vide sexual trauma counseling and care.

Sec. 305. Pilot program on counseling in retreat settings for women
veterans newly separated from service in the Armed Forces.

Section 305 of the Committee bill, which is derived from S. 2799,
would require VA to carry out a pilot program to evaluate the fea-
sibility and advisability of providing reintegration and readjust-
ment services in group retreat settings to certain women veterans.

Background. VA operates a program of readjustment counseling
which is provided through community-based facilities known as Vet
Centers. Currently, there are 232 Vet Centers, located in all fifty
states, the District of Columbia, Guam, Puerto Rico and the U.S.
Virgin Islands. Each provides assistance to veterans in need of re-
adjustment counseling. The Vet Centers are managed by the Read-
justment Counseling Service located in the VHA.

VA appears to appreciate the value of retreats for its employees,
especially those involved in mental health issues. Recent retreats
include one on the implementation of the VA’s Mental Health Stra-
tegic Plan and another for those advocating recovery models of care
in VISN 3.

The Committee believes that there is merit to evaluating the im-
pact of providing reintegration assistance in retreat settings to
woman veterans returning from a prolonged deployment.

Committee Bill. Section 305 of the Committee bill, in a free-
standing provision, would require VA to establish, not later than
six months after the date of enactment of the Committee bill, a
pilot program designed to evaluate the feasibility of providing re-
integration and readjustment services in a group retreat setting.
Under the pilot program, which would be carried out through the
Readjustment Counseling Service, these services would be provided
to women veterans who are newly separated from service in the
Armed Forces after a prolonged deployment. This pilot program
would be required to be carried out for two years, beginning on the
date the program begins, in no fewer than five locations selected
by the Secretary.

Participation in the pilot program would be strictly voluntary.
Services provided under the program would include information
and assistance on reintegration into family, employment, and com-
munity; financial and occupational counseling; information and
counseling on stress reduction and conflict resolution; and any
other counseling the Secretary considers appropriate to assist the
participants in reintegrating into their families and communities.

The Committee bill would authorize the appropriation of
$2,000,000 annually in fiscal years 2009 and 2010 to carry out the
pilot program. VA would be required to report to Congress on the
pilot program no later than 180 days after completion of the pro-
gram.
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Sec. 306. Report on full-time Women Veterans Program Managers
at medical centers.

Section 306 of the Committee bill, which is derived from S. 2799,
would require the Secretary to submit to Congress a report on the
employment of program managers solely for the management and
oversight of women veterans’ health care needs. This report would
include whether or not each facility employs at least one such full-
time employee.

Background. Women Veterans Program Managers are generally
available at each VA facility, although not all are full-time posi-
tions.

These coordinators ensure that women veterans are afforded
equal access to all services. They work to ensure that women vet-
erans receive high quality comprehensive medical care in an envi-
ronment that is sensitive to the privacy needs of women. Women
Veterans Program Managers also advocate for gender-specific
issues and needs.

The Committee recognizes the valuable contributions of the
Women Veterans Program Managers and believes that it is essen-
tial that every VA medical center have sufficient resources to en-
sure that these positions are full-time.

Committee Bill. Section 306 of the Committee Bill would require
the Secretary, acting through the USH, to submit a one-time report
on Women Veterans Program Managers, so as to determine how
many of these positions are filled on a full-time basis.

Sec. 307. Service on certain advisory committees of women recently
separated from service in the Armed Forces.

Section 307 of the Committee bill, which is derived from S. 2799,
would require the Secretary to appoint women veterans who are re-
cently separated from the Armed Forces to VA’s Advisory Com-
mittee on Women Veterans and to the Advisory Committee on Mi-
nority Veterans.

Background. Public Law 98-160, enacted in 1983, established the
Advisory Committee on Women Veterans and set forth specific cri-
teria for membership on the Committee, including those with serv-
ice-connected disabilities, those who represent women veterans,
and others. There is no specific requirement that any member of
this Advisory Committee be a woman veteran who has recently
separated from service in the Armed Forces.

Public Law 103-446, enacted in 1994, established the Advisory
Committee on Minority Veterans and set forth specific criteria for
membership on the Committee including representatives of vet-
erans who are minority group members, individuals who are recog-
nized authorities in fields pertinent to the needs of veterans who
are minority group members, veterans who are minority group
members and who have experience in a military theater of oper-
ations, and others. There is no specific requirement that any mem-
ber of this Advisory Committee be a woman veteran who is also a
member of a minority group and who is recently separated from
service in the Armed Forces.

Committee Bill. Subsection (a) of section 307 of the Committee
bill would amend section 542(a)(2)(A) so as to require the Secretary
to appoint women veterans who are recently separated from the
Armed Forces, to the VA Advisory Committee on Women Veterans.
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Subsection (b) of section 307 of the Committee bill would require
the Secretary to appoint women veterans who are also members of
a minority group and recently separated from the Armed Forces to
serve on the Advisory Committee on Minority Veterans.

Subsection (c) of section 307 of the Committee bill would provide
that the amendments made by this section shall apply with ap-
pointments made to the two advisory committees on or after the
date of enactment of the Committee bill.

Sec. 308. Pilot program on subsidies for child care for certain vet-
erans receiving health care.

Section 308 of the Committee bill, which is derived from S. 2799,
would require the Secretary to implement a pilot program to assess
the feasibility and advisability of providing subsidies to certain vet-
erans in order to allow them to purchase child care services to fa-
cilitate better access to health care from VA.

Background. There is no current authority for VA to reimburse
veterans for child care expenses incurred while receiving VA med-
ical care. The Committee recognizes that some veterans face sig-
nificant barriers to receiving health care from VA and that the ab-
sence of adequate child care for those veterans who are primary
caretakers of children is one such impediment. This problem can be
even more daunting for veterans in that situation who are in need
of intensive health care services, such as care for Post Traumatic
Stress Disorder (PTSD), mental health, and other therapeutic pro-
grams.

In order to address the issue of the need for child care for its own
employees, VA created the VA Child Care Subsidy Program, as au-
thorized by Public Law 107—67, the Treasury and General Govern-
ment Appropriations Act for Fiscal Year 2002. That law authorized
the use of appropriated funds by executive agencies in order to pro-
vide child care services for Federal civilian employees. The VA pro-
gram is needs based, with the amount of reimbursement available
to an employee depending on total family income and the amount
paid for child care. In order to qualify for reimbursement, children
must be placed in a licensed day care, home care or before/after
school program, and beneficiaries must complete and submit an ap-
plication form.

The Committee believes that this existing VA program provides
an excellent model for VA to emulate as it moves forward with the
child care subsidies for veterans which would be authorized by this
section of the Committee bill.

Committee Bill. Section 308 of the Committee bill, in a free-
standing provision, would require VA to carry out a pilot program
to examine what effect subsidies for child care for certain veterans
receiving VA health care would have on improving access to health
care services. The pilot program would be authorized for two years,
beginning on the date the program begins, and would be required
to be carried out in no fewer than three VISNs.

Subsidies for child care would only be available during the time
period that a veteran is actually receiving specified health care
services at a VA medical facility, and during the time required by
the veteran to travel to and from the site of treatment. Veterans
eligible for subsidies would be those who are the primary caretaker
of a child or children and who are receiving regular or intensive
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mental health care, or other intensive health care services deter-
mined by the Secretary as ones for which access would be improved
by payment of a subsidy for child care.

The pilot program would be required to be modeled, insofar as
practicable, on the VA Child Care Subsidy Program and would use
the same income eligibility and payment structure as used in that
program. The Secretary would be required to report on the pro-
gram to Congress within six months of the conclusion of the pro-
gram on the Secretary’s findings and conclusions about the pro-
gram, along with any recommendations the Secretary considers ap-
propriate. The Committee bill would authorize the appropriation of
$1,500,000 annually for fiscal year 2009 and 2010 for the purposes
of the pilot program.

Sec. 309. Care for newborn children of women veterans receiving
maternity care.

Section 309 of the Committee bill, which is derived from S. 2799,
would authorize the Secretary to provide health care services, for
not more than seven days after birth, to a newborn child of a
woman veteran who is receiving maternity care from VA.

Background. Under current law, VA is authorized to provide ma-
ternity and infertility benefits to women veterans who enroll for
VA care. Obstetrical care, excluding care for the newborn, is pro-
vided under contract.

While a veteran’s care extends to maternity, prenatal, and post-
natal care for female veterans, there is no authority for the provi-
sion of, or payment for, any care for the newborn child of a female
veteran patient. This results in a significant gap in care for the in-
creasing number of women veterans enrolled with VA.

The current women veteran population is predominantly pre-re-
tirement and of child bearing age. Therefore, it is a disservice to
our growing female veteran population and an inequity to not pro-
vide some newborn care.

According to various studies, the average hospital stay for low-
birth weight infants (a common reason for prolonged neonatal hos-
pital stays) ranges from 6.2 to 68.1 days, whereas the average hos-
pital stay for average-sized infants was 2.3 days. Seven days of cov-
erage would assist the mothers of newborns in need of simple, rou-
tine care, as well as many in need of more complex hospitalization.

Committee Bill. Section 309 of the Committee bill would add a
new section—Section 1786. Care for newborn children of women
veterans receiving maternity care—to Subchapter VIII of chapter
17 of title 38, U.S.C. This new section would authorize the Sec-
retary to provide health care services, for not more than seven days
after birth, to a newborn child of a woman veteran who is receiving
maternity care from VA, if the mother gave birth in a VA medical
facility, or in an outside facility pursuant to a contract between
that facility and VA. These services would include all post-delivery
care, including routine care, required by a newborn.

It is the Committee’s belief that this limited but important step
will help to ensure that the needs of women veterans enrolling for
VA care are met in a more complete manner.
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TITLE IV/—MENTAL HEALTH CARE

Sec. 401. Eligibility of members of the Armed Forces who serve in
Operation Iraqi Freedom or Operation Enduring Freedom for
counseling and services through Readjustment Counseling Serv-
ice.

Section 401, which is derived from S. 2963, would allow members
of the Armed Forces, including members of National Guard or Re-
serves, who serve in OIF/OEF to receive services through VA’s Re-
adjustment Counseling Service.

Background. Currently, certain veterans are eligible for readjust-
ment counseling services under section 1712A of title 38, U.S.C.
Those eligible for these services include recently separated service-
members from OIF/OEF as well as members of the National Guard
or Reserves who were mobilized for service in OIF/OEF and served
for the period of their mobilization. Under current law, members of
the Armed Forces still on active duty are not eligible for readjust-
ment counseling services from VA.

Committee Bill. Section 401 of the Committee bill, in a free-
standing provision, would establish eligibility for readjustment
counseling services for any member of the Armed Forces who
serves on active duty in OIF/OEF, including a member of the Na-
tional Guard or Reserves.

Subsection (a) of section 401 would set forth the basic eligibility
for this population of servicemembers for readjustment counseling
and related mental health services under section 1712A of title 38,
U.S.C. These services would be provided through VA’s Vet Centers.

Subsection (b) of section 401 would not require that a service-
member be currently on active duty to be eligible for these services.

Subsection (c¢) of section 401 would condition the eligibility for
these services on regulations prescribed jointly by the Secretaries
of Defense and VA.

Subsection (d) of section 401 would limit the availability of serv-
ices under this section to the availability of appropriations for the
provision of these services, so as to ensure that allowing a new pop-
ulation segment into the Vet Center system will not be a detriment
to those the Vet Centers are currently serving.

The Committee recognizes that, in many parts of the active duty
and reserve Armed Forces, there is stigma associated with seeking
assistance in connection with mental health concerns. In light of
the clear indications that many who serve in combat may experi-
ence psychological impact from such service—as shown by a 2008
Rand Corporation Study on mental health in OIF/OEF veterans,
(Tanielian and Jaycox [Eds.], “Invisible Wounds of War: Psycho-
logical and Cognitive Injuries, Their Consequences, and Services to
Assist Recovery,” Santa Monica, CA: RAND Corporation, 2008.)—
there appears to be significant value in allowing servicemembers
still on active duty to come to VA’s Vet Centers for help in dealing
with such concerns.

At the same time, the Committee is concerned about placing an
undue burden upon the Vet Centers, given their current responsi-
bility to not only provide readjustment counseling to currently eli-
gible veterans, but also to provide outreach to returning service-
members and newly discharged veterans.
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Sec. 402. Restoration of authority of Readjustment Counseling Serv-
ice to provide referral and other assistance upon request to
former members of the Armed Forces not authorized counseling.

Section 402 of the Committee bill, which is derived from S. 2963,
would restore the authority of VA’s Readjustment Counseling Serv-
ice to provide referral and other assistance, upon request, to former
members of the Armed Forces who have been discharged or re-
leased from active duty but who are not otherwise eligible for such
counseling and services.

Background. VA was first authorized to furnish readjustment
counseling services to Vietnam-era veterans in 1979 in Public Law
96—22. Included in that original authority was a provision that re-
quired VA to provide referral services and other assistance to vet-
erans who sought readjustment counseling but who were not eligi-
ble to receive those services because of the nature of their dis-
charge from the military or for other reasons.

This authority was repealed in 1996 in Public Law 104-262, the
Veterans Health Care Eligibility Reform Act of 1996.

Committee Bill. Section 402 of the Committee bill would amend
section 1712A of title 38, U.S.C., by adding a subsection (¢) which
would restore the provisions which require VA to provide referral
services and other assistance to veterans who request readjustment
counseling but who are not eligible for such services.

It is the Committee’s intent that those who have been discharged
under conditions other than honorable still be afforded assistance
in acquiring mental health services and also in gaining review of
their discharges. The Committee believes that VA should be avail-
able to provide some assistance to those who have served and are
in need of readjustment assistance, even if they are not eligible for
the full array of VA benefits.

Sec. 403. Study on suicides among veterans.

Section 403 of the Committee bill, derived from S. 2899, would
require VA to conduct a study on suicides among veterans since
January 1, 1997, and report to Congress on the findings.

Background. Numerous reports have been released in the past
six months, illustrating that the rate of suicide among veterans has
been steadily increasing. One such report was the RAND study
(Tanielian and Jaycox [Eds.], “Invisible Wounds of War: Psycho-
logical and Cognitive Injuries, Their Consequences, and Services to
Assist Recovery,” Santa Monica, CA: RAND Corporation, 2008.),
which reported that 1 in 5 veterans of the wars in Iraq and Af-
ghanistan are returning and suffering with stress or mental health
disorders, but that only half of those veterans are actually receiv-
ing treatment for these conditions.

VA’s own Office of Mental Health reported that the number of
suicides attempted at VA facilities increased from 492 in 2000 to
790 in 2007. Additionally, according to VA data, suicide among
male veterans between 18 and 29 years of age has increased from
26.94 suicides per 100,000 to 45.82 suicides per 100,000—nearly a
100 percent increase. This is the highest rate since at least 2001.

Yet, there remains no centralized database of veteran suicides
and attempts.

Committee Bill. Section 403 of the Committee bill, in a free-
standing provision, would require VA to conduct a study to deter-
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mine the number of veterans who died by suicide between January
1, 1997, and the date of enactment of the Committee bill.

Subsection (a) of section 403 would set forth the basic require-
ments for the study.

Subsection (b) of section 403 would require VA, in carrying out
this study, to coordinate with DOD, Veterans Service Organiza-
tions (VSOs), the Centers for Disease Control and Prevention
(CDC), and state public health offices and veterans agencies.

Subsection (c) of section 403 would require VA to submit a report
to the Committees on Veterans’ Affairs of the Senate and the
House of Representatives on the findings of the study.

Subsection (d) of section 403 would authorize the appropriation
of such sums as may be necessary to carry out the study.

Because the data show that the incidence of suicide among vet-
erans is on the rise, the Committee believes a need exists to have
more comprehensive and accurate information so this issue can be
more successfully addressed.

Sec. 404. Transfer of funds to Secretary of Health and Human Serv-
ices for Graduate Psychology Education program.

Section 404 would mandate the transfer of $5,000,000 from VHA
accounts to the Secretary of Health and Human Services for the
Graduate Psychology Education program.

Background. The Graduate Psychology Education program was
established under section 755(b)(1)(J) of the Public Health Services
Act. This program is the only federal program solely dedicated to
training post-doctoral psychologists.

Recent studies have projected continuing high demand for psy-
chological treatment of PTSD, TBI, and other combat-related stress
disorders. Reports issued by GAO, the Department of Defense Men-
tal Health Task Force, the Presidential Task Force on Returning
Global War on Terror Heroes, IOM, and the President’s Commis-
sion on Care For America’s Returning Wounded Warriors, have
identified shortages of trained mental health providers, detailed
problems in the training pipeline, and provided recommendations
concerning the workforce needed to deal with what is projected to
be an increased demand for mental health care among service-
members and veterans.

VA faces immediate challenges in recruiting mental health pro-
fessionals with focused specialty training in combat-related stress
disorders and post deployment readjustment. Establishing a col-
laborative VA-HHS training pipeline should help ensure a steady
flow of specially-trained psychologists to serve the veteran popu-
lation. Graduates of these training programs will continue to prac-
tice their specialty and will also be candidates for hire by VA or
civilian practices that serve veteran patient populations. Many of
the positions may be in rural communities where veterans, espe-
cially those from National Guard and Reserve units, often return
to find VA facilities distant or community-based outpatient clinics
lacking mental health professionals.

Committee Bill. Section 404 of the Committee bill would, in a
freestanding provision, mandate the transfer of funds from VA to
the Department of Health and Human Services (HHS) for the
Graduate Psychology Education program and delineate the use of
the funds and the preferences for VA health care facilities.



63

Subsection (a) of section 404 would require VA, no later than the
September 30, 2009, to transfer $5,000,000 from accounts of VHA
to HHS for the Graduate Psychology Education program.

Subsection (b) of section 404 would specify that the funds trans-
ferred by VA to HHS be used to make grants that would support
the training of psychologists in the treatment of PTSD, TBI, and
other combat-related psychological disorders.

Subsection (c) of section 404 would establish a preference in the
awarding of grants under this provision to VA health care facilities
and to graduate educational programs affiliated with VA facilities.

The Committee intends for the grantee training programs receiv-
ing support through this effort to be involved with VA clinicians
and facilities as training sites, thus ensuring that the substantial
services provided in the course of training will go to veterans. En-
suring an adequate supply of well-trained psychologists—special-
izing in combat stress disorders—is in the strong interest of the
Nation, VA, and individual veterans.

TITLE V—HOMELESS VETERANS

Veterans remain one of the more disproportionately represented
groups among the overall homeless population. It has been esti-
mated that one in every three homeless persons is a veteran. Carl
Blake, National Legislative Director, Paralyzed Veterans of Amer-
ica, testified before the Committee on May 21, 2008, that “[wlhile
estimates vary, it is believed that as many as 250,000 veterans are
on the street in any given night. This fact seems incomprehensible
in light of the sacrifices that these men and women have made.”

VA administers a number of programs aimed at combating and
preventing homelessness among veterans. These programs include
the provision of residential domiciliary-based care (including men-
tal health care and substance-use disorder treatment), a grant and
per diem program to assist community-based entities that serve
homeless veterans, employment and job training assistance, and
supported permanent housing.

The Committee has been at the forefront of the issue and has
worked cooperatively with VA to expand and enhance its authority
to serve this unique population. Title V of the Committee bill in-
cludes a number of provisions, some from VA, some suggested by
advocates, some from legislation, all of which are designed to en-
hance and improve VA efforts to address the overall problem and
to provide assistance to homeless veterans

Sec. 501. Pilot program on financial support for entities that coordi-
nate the provision of supportive services to formerly homeless
veterans residing on certain military property.

Section 501 of the Committee bill, which is derived from S. 2273,
would authorize the Secretary to create and implement a pilot pro-
gram to carry out, and evaluate the impact of, providing grants to
certain organizations that will assist formerly homeless veterans
living on certain government property.

Background. The National Coalition for Homeless Veterans
(NCHYV), in testimony before the Committee on May 21, 2008, cited
VA’s 2006 Community Homelessness Assessment and Local Edu-
cation Networking Groups report, “The lack of affordable perma-
nent housing is cited as the No. 1 unmet need of America’s vet-
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erans.” This need is listed as the second highest unmet need in the
2007 report.

Currently, veterans can utilize services from organizations that
are sponsored by the Homeless Grant and Per Diem (GPD) pro-
gram, but organizations sponsored by this program can only pro-
vide services to a veteran for up to two years. Domiciliary Care for
Homeless Veterans provides treatment and rehabilitation to home-
less veterans, but the average length of stay is only four months.
VA’s Compensated Work Therapy/Transitional Residence program
provides both a residence and employment in conjunction with
work-skills training and other rehabilitation. The average stay in
this program is only 174 days. VA’s Supported Housing program al-
lows VA staff to assist in locating permanent housing for veterans,
but does not provide any funding or vouchers to allow VA to pro-
vide that housing.

A new VA pilot program provides loan guarantees for transi-
tional family housing, but not permanent long-term housing. All of
these programs are beneficial steps, but many veterans are still not
ready for transition to independent living at the end of these pro-
grams. NCHV points out that despite these programs, “many for-
merly homeless veterans still cannot afford fair market rents, nor
will most of them qualify for mortgages even with the VA home
loan guarantee. They are, essentially, still at risk of homelessness.”
Dr. Gerald M. Cross, MD, Principal Deputy Under Secretary for
Health at VA, testified at the Committee’s May 21, 2008, hearing
that military facilities that have been recently closed or had a
major mission change could potentially be prime locations to house
illready homeless veterans or those in danger of becoming home-
ess.

Committee Bill. Section 501 of the Committee bill would author-
ize the Secretary, subject to the availability of appropriations, to
carry out, and evaluate the impact of, a pilot program which would
provide grants to entities that coordinate the provision of sup-
portive services for very low income (as defined in the Resident
Characteristics Report of the Department of Housing and Urban
Development), formerly homeless veterans living on property that
had been a military installation closed as part of the 2005 round
of defense base closure and realignment under the Defense Base
Closure and Realignment Act of 1990, or under subchapter III of
chapter 5 of title 40, U.S.C., and which the Secretary of Defense
determines, after reviewing any local authority’s redevelopment
plans for the property, that the property can be used to assist the
homeless in accordance with any such redevelopment plan.

The program would be carried out through the provision of
grants from the Secretary to public and nonprofit organizations, in-
cluding faith-based organizations. The Secretary would be author-
ized to issue grants at not more than ten properties that had been
military installations that were closed as described above. The Sec-
retary would be required to determine and publish criteria for
awarding the grants. This pilot program would span a period of
five years from the program’s beginning. In order to carry out this
program, $3,000,000 from General Operating Expenses would be
authorized for the program in each fiscal year from 2009 to 2013.

The Committee agrees with VA’s position that military facilities
that have been recently closed or have had a major mission change
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could serve as excellent locations to house homeless veterans, or
those in danger of becoming homeless. In developing economic revi-
talization and community development plans, local authorities
could utilize grants under the program that would be established
by this provision so as to aid in financing the conversion of such
properties. The Committee believes that veterans with certain ap-
plicable skills—including but not limited to such occupations as
carpentry, plumbing, and landscaping—could be employed in the
property conversion process, or in other aspects of a community’s
redevelopment plan, a process that could further aid very low-in-
come veterans. It is the Committee’s belief that this combination
of available housing and employment under local revitalization
plans or in areas of the local economy could enable participating
veterans to become self supporting.

Sec. 502. Pilot program on financial support of entities that coordi-
nate the provision of supportive services to formerly homeless
veterans residing in permanent housing.

Section 502 of the Committee bill, which is derived from S. 2273,
would authorize the Secretary to implement a pilot program to
carry out, and evaluate the impact of, providing grants to certain
organizations for the coordination of efforts to provide supportive
services from the local community to very low income, formerly
homeless veterans.

Background. Currently, there are a number of community-based
and/or non-profit organizations that can and do provide a variety
of services to assist formerly homeless veterans with their re-
integration into society. These groups, coupled with VA’s current
efforts to provide supportive services, seek to prevent homelessness
from recurring, which is consistent with the overall direction of ef-
forts against homelessness. The focus among both VA providers
and community groups is shifting to prevention rather than reac-
tion to homelessness occurring. This is done largely through inten-
sive case management and collaboration with VSOs to find perma-
nent housing for these veterans.

Committee Bill. Section 502 of the Committee bill would author-
ize the Secretary, subject to the availability of appropriations, to
carry out, and evaluate the impact of, a pilot program which would
provide grants to nonprofit and public organizations, including
faith-based organizations, to coordinate providing supportive serv-
ices from the local community to very low income (as defined in the
Resident Characteristics Report from the Department of Housing
and Urban Development), formerly homeless veterans who are re-
siding in permanent housing. The Secretary would be authorized to
award grants at up to ten locations. Locations that would qualify
for grants would include any property in the United States that
provides permanent housing to formerly homeless veterans. Cri-
teria for receiving grants would be developed and published by the
Secretary. This program would be conducted over a five year pe-
riod, beginning at the start of the pilot program. In order to carry
out this program, $3,000,000 from General Operating Expenses
would be authorized for the program in each fiscal year from 2009
to 2013.

This effort, in ten communities across the nation, would further
assist veterans in reintegrating into the community and becoming
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self sufficient. The Committee expects that the ten locations se-
lected for the pilot program under section 502 of the Committee bill
will all be different from the locations selected for the pilot pro-
gram under section 501, described above.

Joseph L. Wilson, Deputy Director of the Veterans Affairs and
Rehabilitation Commission of The American Legion, described the
need for the type of pilot program authorize in this section of the
Committee bill and in the prior section, in his May 21, 2008, testi-
mony before the Committee, saying “[w]hile permanent housing
provides a stable base for veterans and their families the need for
resources to improve their way of life is just as important * * *,
These funded pilot programs will extend more opportunities for for-
merly homeless veterans, which in turn allow them to achieve and
maintain a quality existence, deserving of their service to our coun-
try.”

Sec. 503. Pilot program on financial support of entities that provide
outreach to inform certain veterans about pension benefits.

Section 503 of the Committee bill, which is derived from S. 2273,
would authorize the Secretary to implement a pilot program to
carry out, and evaluate the impact of, providing grants to certain
organizations to inform certain veterans and their spouses about
VA pension benefits.

Background. A recent study, (Greg Greenberg, Joyce H. Chen,
Robert A. Rosenheck, Wesley J. Kasprow. “Receipt of Disability
through an Outreach Program for Homeless Veterans.” Military
Medicine 172, no. 5 (May 1, 2007): 461-5.), has concluded that
there is an acute need for outreach to low-income and elderly vet-
erans, and their spouses, to inform them of their potential eligi-
bility for need-based pension benefits from VA. Some of these vet-
erans and their spouses live in areas that are far from VA facili-
ties, and hence are underserved in outreach from VA.

Pension benefits are given by VA to wartime veterans who have
limited income, and are either 65 years of age, or older, or who are
permanently and totally disabled.

Committee Bill. Section 503 of the Committee bill would author-
ize the Secretary to carry out, and evaluate the impact of, a pilot
program which would provide grants to nonprofit or public organi-
zations, including faith-based organizations, to provide outreach
and information to low-income and elderly veterans and their
spouses, who live in rural areas, of benefits and services they may
qualify for under chapter 15 of title 38, U.S.C., the chapter relating
to VA’s needs-based pension program. The Secretary would develop
criteria for awarding the grants, and publish them in the Federal
Register. This program would span a period of five years from the
date of its inception. In order to carry out this program, $1,275,000
from General Operating Expenses would be authorized for the pro-
gram in each fiscal year from 2009 to 2013.

The Committee believes that utilizing local organizations and
their existing networks would be an effective way of disseminating
key information to veterans and their spouses about the VA pen-
sion program.
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Sec. 504. Pilot program on financial support of entities that provide
transportation assistance, child care assistance, and clothing
assistance to veterans entitled to a rehabilitation program.

Section 504 of the Committee bill, which is derived from S. 2273,
would authorize the Secretary to carry out a pilot program that
would involve providing financial assistance to certain veterans
who are eligible for rehabilitation programs under chapter 31 of
title 38, U.S.C.

Background. VA found that subsistence allowances provided
under chapter 31 of title 38, U.S.C., the chapter which sets forth
VA’s Vocational Rehabilitation Program, were insufficient for vet-
erans to support themselves or their families while utilizing the vo-
cational rehabilitation services provided therein. Clothing, trans-
portation, and child care needs were specifically cited by VA as
being major areas of concern for those participating in the pro-
gram.

Committee Bill. Section 504 of the Committee bill would author-
ize the Secretary, subject to appropriations, to carry out a pilot pro-
gram to examine the feasibility and advisable of providing financial
assistance to eligible entities in order that those entities could es-
tablish new, or expand upon existing, programs to provide assist-
ance to transitioning individuals who are eligible for rehabilitation
programs under chapter 31 of title 38, U.S.C.

The assistance that would be provided by eligible entities under
the pilot program would include: (1) transportation assistance, in-
cluding providing or paying for transportation or other transpor-
tation related expenses (such as orientation to using the transpor-
tation); (2) child care assistance to enable participation in rehabili-
tation programs, including providing or paying for child care; and
(3) clothing assistance, including help in finding suitable work
clothing and providing a clothing purchase allowance.

An eligible individual under this section of the Committee bill
would include a person described in section 3102 of title 38, or
someone who was separated or released from active duty in the
Armed Forces on or after October 1, 2006, because of a service-con-
nected disability. A qualified individual under section 3102 would
be a person who is a veteran: with a 20 percent or greater service-
connected disability, incurred or aggravated after September 16,
1940; receiving medical care, from a Government facility or at Gov-
ernment direction, for a service-connected disability, that will likely
be rated at or above 20 percent, while awaiting discharge from ac-
tive duty; the Secretary believes is in need of rehabilitation because
of an employment handicap; or a veteran, with a service-connected
disability of 10 percent or greater, incurred or aggravated on or
after September 16, 1940, and who also, in the determination of
the Secretary, suffers from a serious employment handicap. Grant
criteria would be established and published by the Secretary, but
would have to include the kinds of projects for which grants are
available, the number of projects for which grants are available,
and provisions to ensure projects do not duplicate existing services.
Grants would not be permitted for paying the operating costs of the
receiving entities.

Eligible entities under this section of the Committee bill would
include public and nonprofit organizations, including faith-based
organizations which (1) have the capacity to effectively administer
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a grant from the Secretary; (2) demonstrate the availability of suffi-
cient financial resources for the establishment or expansion of pro-
grams; and (3) agree to and have the capacity to meet the pilot pro-
gram’s criteria as promulgated by the Secretary. Grant recipients
would be selected by the Secretary based upon an organization’s
submission of an application which would be required to contain:
(1) the amount sought; (2) plans, specifications, and the schedule
for implementing the organization’s program; and (3) an agreement
to provide the services at accessible locations, maintain confiden-
tiality of the records of individuals participating in the program,
and establish fiscal control and accounting procedures to ensure
proper disbursement and accounting.

If a grant or part of a grant under this program were